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You are advised of the following meeting: 
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City of Ryde Local Planning Panel Meeting No. 1/20 
 

Council Chambers, Level 1A, 1 Pope Street, Ryde - 5.00pm 
 
 
 
 
  
  
 



 

 

 
 
         



 

 

 
Ryde Local Planning Panel 

AGENDA NO. 1/20 
 
 
 
Meeting Date: Thursday 13 February 2020 
Location: Council Chambers, Level 1A, 1 Pope Street, Ryde 
Time:  5.00pm 
 

City of Ryde Local Planning Panel Meetings will be recorded on audio tape for minute-taking 
purposes as authorised by the Local Government Act 1993.   City of Ryde Local 

Planning Panel Meetings will also be webcast. 
 
 

NOTICE OF BUSINESS 
 
 
DECLARATIONS OF INTEREST 
 
Item Page 

 

PLANNING PROPOSAL 

 
1 PLANNING PROPOSAL TO HERITAGE LIST MACQUARIE ICE RINK, 

MACQUARIE SHOPPING CENTRE UNDER RYDE LEP 2014 ....................... 2 
 
 

DEVELOPMENT APPLICATION 

 
2 29, 33 AND 35 BUFFALO ROAD, GLADESVILLE - CONSTRUCTION 

OF TWO WAREHOUSES, A RETAIL/OFFICE BUILDING, AT GRADE 
PARKING FOR 30 VEHICLES AND LANDSCAPE AND DRAINAGE 
WORKS AND THE USE OF THE WAREHOUSE BUILDINGS FOR THE 
PURPOSE OF A WAREHOUSE AND DISTRIBUTION CENTRE - 
LDA2016/0617 ............................................................................................... 97 
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PLANNING PROPOSAL 

1 PLANNING PROPOSAL TO HERITAGE LIST MACQUARIE ICE RINK, 
MACQUARIE SHOPPING CENTRE UNDER RYDE LEP 2014  

Report prepared by: Senior Strategic Planner 
Report approved by: Senior Coordinator - Strategic Planning; Manager - Urban 

Strategy; Director - City Planning and Environment 
File Number: URB/08/1/10 - BP20/7 
 

 
City of Ryde  

Local Planning Panel Report 
 

Site Address and Ward 
197-223 Herring Road, Macquarie Park (Lot 100 
DP1190494) 
West Ward 

Current Planning 
Provisions 

Zoning – B4 Mixed Use 
Maximum Height of Building – 65m - 120m 
Maximum Floor Space Ratio – 3.5:1 
 

Planning Proposal 
Overview 

The Planning Proposal (PP) seeks to make the 
following amendments to Ryde Local 
Environmental Plan 2014: 

 amend Schedule 5 Environmental heritage 
of RLEP 2014 to  include one new item 
being the Macquarie Ice Rink,  

 insert a new local clause which will permit 
the redevelopment and/or relocation of the 
Ice Rink within the Macquarie Shopping 
Centre subject to a Conservation 
Management Plan (CMP) being prepared 
for the Centre and endorsed by the consent 
authority, demonstrating that the current 
key aspects of the Rink, which give the rink 
its heritage value and status, can be 
achieved and maintained in the proposed 
new location. 

 
Property Owner AMP Capital Funds Management Limited  

Applicant City of Ryde 

Report Author Susan Wotton - Senior Strategic Planner 
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Lodgement Date 

Not applicable. City of Ryde has prepared the PP 
consequential to: 

1.  a Council resolution of the 29 January 
2019 to investigate the site with a view to 
seeking  an interim heritage order on the 
site and  

2. An Interim Heritage Order (IHO) being 
made by  the Minister for Heritage over the 
site (IHO No. 147 Government Gazette 
No.10 dated 4 February 2019) 

Reason for Referral 
Required by Ministerial Direction made under 
Section 9.1 of the Environmental Planning and 
Assessment Act 1979 dated 27 September 2018 

Recommendation 

That the Ryde Local Planning Panel recommend 
to Council that the planning proposal be submitted 
for Gateway Determination under 3.34 of the 
Environmental Planning and Assessment Act 
1979  

Attachments Attachment 1 – Planning Proposal Macquarie Ice 
Rink Heritage Item 

 
 

 
1. Executive Summary 
 

 At its meeting of the 29 January 2019 Council resolved to engage a relevant 
person to investigate whether the Macquarie Ice Rink is of heritage importance 
with a view to Council seeking  an interim heritage order if the report found 
grounds of heritage significance. 

 Prior to that report being prepared an Interim Heritage Order (IHO) was made 
by the Minister for Heritage over Macquarie Ice Rink, Macquarie Park on the 4 
February 2019 (IHO No.147). 

 GML Heritage Consultants (GML) were engaged by Council in 2019 to provide 
a heritage assessment of the Macquarie Ice Rink. The GML report titled 
“Macquarie Ice Rink Heritage Assessment” dated September 2019 (GML 
Report) concludes that the Macquarie Ice Rink demonstrates heritage 
significance at a state level for a number of reasons including: 

 
It is an important place of public recreation and is highly valued by the 

community  
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As an Olympic – sized rink, it caters to all skating disciples and is highly 
valued by people training or competing at an Olympic level as well as to 
those who use the rink as a recreational facility  

It is associated with prominent figures in the skating industry  
Its inclusion in the design of Macquarie Centre was unusual and unique 

for its time. 
 

 The GML Report recommends that: 

The Macquarie Ice Rink should be listed as a heritage item of local 
significance on Schedule 5 of the Ryde Local Environmental Plan 2014. 

The rink should be retained in its current form and location. In this 
regard the GML report states the following: 

Although the physical fabric of the place itself is not considered to be 
significant it cannot be expected that the community sentiment and social 
values of the existing rink could be transferred to a new rink in an alternative 
location…” (GML Report page 29 ). 
 
There is scope for future alterations and adaptions of the area in the 

vicinity of the ice rink. 

 This Planning Proposal is generally in line with the recommendations of the 
GML Report. It is considered however that the redevelopment and or 
relocation of the ice rink within the broader context of the Macquarie Shopping 
Centre may be suitable, subject to a Conservation Management Plan (CMP) 
being prepared for the Centre and endorsed by the consent authority, 
demonstrating that the key features of the Rink, which give the rink its heritage 
value and status, can be achieved and maintained in the proposed new 
location. 

 Based on the recommendations of the GML Report and the above a PP has 
been prepared that seeks make the following amendments to Ryde Local 
Environmental Plan 2014: 

amend Schedule 5 Environmental heritage of RLEP 2014 to  include 
one new item being the Macquarie Ice Rink, 

 insert a new local clause which will permit the redevelopment and/or 
relocation of the Ice Rink within the Macquarie Shopping Centre subject 
to a Conservation Management Plan (CMP) being prepared for the 
Centre and endorsed by the consent authority, demonstrating that the 
current key aspects of the Rink, which give the rink its heritage value 
and status, can be achieved and maintained in the proposed new 
location. 
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2. The Site and Locality 
 
The Macquarie Ice Rink is located on Level 1 of the Macquarie Shopping Centre, 197 
– 223 Herring Road Macquarie Park (see Maps 1 and 2 below). Macquarie University 
is located to the west of the site with residential uses located to the south and 
commercial land uses to the east and north. 
 

 (Map 1) 
(Extract GML Report page 3) 
 

(Map 2) 
(extract Ryde Maps) 
 
The ice rink was constructed as part of the original shopping centre which opened in 
1981 (see Photo 1 below). 
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Macquarie Ice Rink 1983. (Source : Photography by Adrian Greer for Sydney Morning Herald (Extract GML 
Report page 9) 

Zoning 
The site is zoned B4 – Mixed Use under Ryde LEP 2014 Land Zoning Map (see Map 
3 below). 

 
(Map 3) 

All land uses are permitted under the zoning with the exception of the following: 

Agriculture; Air transport facilities; Animal boarding or training establishments; 
Biosolids treatment facilities; Camping grounds; Caravan parks; Depots; Eco-tourist 
facilities; Farm buildings; General industries; Heavy industrial storage 
establishments; Heavy industries; Home occupations (sex services); Industrial 
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training facilities; Pond-based aquaculture; Resource recovery facilities; Sewage 
treatment plants; Sex services premises; Signage; Vehicle body repair workshops; 
Vehicle repair stations; Waste disposal facilities; Water recycling facilities; Water 
supply systems 
 
Building Height 
 
The building height for the site ranges from 65m to a maximum of 120m as per Ryde 
LEP 2014 Height of Buildings Map. (see Map 4 below) 
 

 
(Map 4) 
 
Floor Space Ratio 
The maximum floor space ratio relating to the site is 3.5:1 as per Ryde LEP 2014 
Floor Space Ratio Map. (See Map 5 below) 
 

 
(Map 5) 
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3. The Planning Proposal 
 
The purpose of the Planning proposal is:  
 

 Provide appropriate protection to an item of social and cultural heritage to the 
City of Ryde, through the heritage listing of the Macquarie Ice Rink in 
Schedule 5 Environmental heritage of RLEP 2014. 
 

 ensure greater certainty is provided for in the future development of Macquarie 
Shopping Centre . 

 
In summary the PP – seeks to make the following amendment to RLEP 2014: 
 

 amend Schedule 5 Environmental heritage of RLEP 2014 to  include one new 
item being the Macquarie Ice Rink and  
  

 insert a new local clause which will only permit the redevelopment and/or 
relocation of the Ice Rink within the Macquarie Shopping Centre subject to a 
Conservation Management Plan (CMP) being prepared for the Centre and 
endorsed by the consent authority, demonstrating that the current key aspects 
of the Rink, which give the rink its heritage value and status, can be achieved 
and maintained in the proposed new location. 

 
The PP is in accordance with the requirements under Section 3.33 of the 
Environmental Planning and Assessment Act 1979 and the NSW Department of 
Planning and Environment’s ‘A guide to preparing planning proposals’ (dated August 
2016) and adequately sets out the following: 
 
 A statement of the objectives or intended outcomes of the proposed amending 

LEP;  
 An explanation of the provisions that are to be included in the proposed amending 

LEP; 
 Justification for those objectives, outcomes and provisions and the process for 

their implementation;  
 Maps, where relevant, to identify the intent of the planning proposal and the area 

to which it applies;  
 Details of the community consultation that is to be undertaken on the planning 

proposal; and 
 A project timeline.  
 
 
4. Background  
 
A Development application (LDA 2018/498) was lodged on the 18 December 2018 by 
AMP Capital Investors Limited relating to the Macquarie Shopping Centre. The DA 
was part of a staged DA and related to a concept plan approved in November 2016 
for the mixed-use redevelopment of the site. The DA, which involves the demolition of 
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the ice rink, includes the redevelopment of the Herring Road Corner Podium site, the 
delivery of a new publicly accessible Station Plaza and additional deck parking on the 
Talavera Road frontage.  
 
The DA was placed on exhibition on 16 January 2019.  
 
As a result of the community response to the exhibition Council resolved on the 29 
January 2019, to engage a relevant person to investigate whether the Ice Rink is of 
heritage importance with a view to Council seeking  an interim heritage order if the 
report found grounds of heritage importance (PP - Attachment 1). 
 
Prior to that report being prepared the Minister for Heritage made Interim Heritage 
Order (IHO) No. 147 on the Macquarie Ice Rink, Macquarie Park (Government 
Gazette No.10 dated 4 February 2019 (PP – Attachment 2). 
 
It should be noted that on the 18 January 2019 the owners of the site requested that 
Council put on hold the assessment of the LDA until further community engagement 
has been undertaken. 
 
Interim Heritage Order (IHO) No.147 
The State Heritage Register Committee considered the GML Report on the 5 
November 2019. The committee concluded that the Ice Rink is unlikely to be of state 
significance and recommended that Heritage NSW not proceed with the statutory 
process for listing on the State Heritage Register. The Committee further stated: 
 
 Macquarie Ice Rink may potentially be of local heritage significance. As local 
heritage is the responsibility of the local council, the Committee determined to write to 
the City of Ryde to encourage you to consider the potential heritage significance of 
the site when reviewing any future development. (Attachment 5 ) 

Macquarie Ice Rink Heritage Assessment – GML Consultants 
GML Heritage Consultants were engaged by Council in 2019 to provide a heritage 
assessment of the Macquarie Ice Rink in order to determine if it reaches the 
threshold for listing as a heritage item within the Ryde Local Environmental Plan 
2014. 
 
In a report titled “Macquarie Ice Rink Heritage Assessment” dated September 2019, 
GML Heritage Consultants have identified that the Macquarie Ice Rink demonstrates 
heritage significance at a state level for the following reasons: 

It is an important place of public recreation and is highly valued by the 
community  

As an Olympic – sized rink, it caters to all skating disciples and is highly valued 
by people training or competing at an Olympic level as well as to those who 
use the rink as a recreational facility  

It is associated with prominent figures in the skating industry and sports.  
Its inclusion in the design of Macquarie Centre was unusual and unique for its 

time ( GML report page 29) 



 
 
 
 RLPP Planning Proposal  Page 10 

 
ITEM 1 (continued) 

Ryde Local Planning Panel Meeting No. 1/20 - Thursday 13 February 2020 
 

 
The report recommends that: 
 

1. The Macquarie Ice Rink should be listed as a heritage item of local significance on 
Schedule 5 of the Ryde Local Environmental Plan 2014…..  

2. The rink should be retained in its current form and location…… The cultural 
significance of the ice rink is embodied in its social value to the community 
…..However, the form, layout, size and location of the ice rink is an important part 
of this significance. Although the physical fabric of the place itself is not considered 
to be significant, it cannot be expected that the community sentiment and social 
values of the existing rink could be transferred to a new rink in an alternative 
location…….  

3. There is scope for future alterations and adaptations of the area in the vicinity of 
the ice rink, including the surrounding tiered seating or ancillary facilities. The rink 
should be retained in its current location in any future redevelopment proposal of 
the Macquarie Centre in order to retain its significance and value to the 
community. (GML Report page 29). 

Based on the GML Report it is considered that the key aspects of the Macquarie Ice 
Rink which must be retained and managed include: 

i) The incorporation of the ice rink within the broader shopping centre complex; 
ii) The strong visual relationship between the ice rink and the internal 

thoroughfares and designated food-court of the shopping centre; 
iii) The strong visual relationship between the ice rink and the external public 

domain through full-height glazed walls; 
iv) The Olympic-sized scale and dimension and competition quality of the ice 

rink, together with tiered stadium seating; 
v) The overall volume of the ice rink space with the double height ceiling space 

and singular indoor arena. 
 
As stated by the GML Report the existing Macquarie Ice Rink should be retained 
in its current form and location. However, it is considered that the redevelopment 
and/or relocation of the ice rink within the broader context of the Macquarie 
Shopping Centre may be suitable subject to a Conservation Management Plan 
(CMP) being prepared for the Centre and endorsed by the consent authority, 
demonstrating that the current key aspects of the Rink, which give the rink its 
heritage value and status, can be achieved and maintained in the proposed new 
location.  
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5. Planning Assessment 
 
The assessment of the subject planning proposal has been undertaken in 
accordance with the NSW Department of Planning and Environment’s ‘A guide to 
preparing planning proposals’ (dated August 2016).  
 
 Part 1 Objectives or intended outcomes 
 
The Objective of the Planning proposal is:  
 

 To amend Schedule 5 Environmental heritage – Part 1 Heritage Items to 
include Macquarie Ice Rink at 197 – 223 Herring Road Macquarie Park. 
 

 To ensure that prior to any Council approval being given to the redevelopment 
and/or relocation of the Macquarie Ice Rink within the broader context of the 
Macquarie Shopping Centre, a Conservation Management Plan (CMP) is 
endorsed by the consent authority for the Centre demonstrating that the 
current key aspects of the Rink, which give the rink its heritage value and 
status, can be achieved and maintained.  

 
The Intended outcome of the Planning Proposal is to: 
 

 Provide appropriate protection for an item of built, social and cultural heritage 
to the City of Ryde, through the heritage listing of the Macquarie Ice Rink in 
Schedule 5 Environmental heritage of RLEP 2014. 
 

 ensure greater certainty is provided for in the future development of Macquarie 
Shopping Centre . 

 
 Part 2 Explanation of provisions 
 
The planning proposal seeks to amend the RLEP 2014 as follows:  
 

1. Include 1 new Heritage item in Part 1 Heritage Items as shown below 
 
Table 1 – HERITAGE ITEM – NEW 

Suburb Item name Address Property 
description 

Significance Item 
no. 

Macquarie 
Park 

Olympic sized 
Ice Rink with 
associated 
facilities 
(seating, 
meeting and 
team areas etc) 
integrated with 
Macquarie 
Shopping Centre 
retail/commercial 
activities and 

197 – 223 
Herring Road 
Macquarie 
Park 

Part Lot 100 
DP1190494 

Local 345 



 
 
 
 RLPP Planning Proposal  Page 12 

 
ITEM 1 (continued) 

Ryde Local Planning Panel Meeting No. 1/20 - Thursday 13 February 2020 
 

Suburb Item name Address Property 
description 

Significance Item 
no. 

known as 
Macquarie Ice 
Rink 

 
2. Insert into Ryde Local Environmental Plan 2014 a new local clause that 

requires that prior to Council determining: 

 any redevelopment of the Macquarie Ice Rink and/or 
  the relocation of the Macquarie Ice Rink within the broader context 

of the Macquarie Shopping Centre,a Conservation Management 
Plan (CMP) must be endorsed by the consent authority 
demonstrating that the current key aspects of the Rink, which give 
the rink its heritage value and status ,can be achieved and 
maintained  

 
 Part 3 Justification 
 
Need for the Planning Proposal 
 
The NSW Department of Planning and Environment’s ‘A guide to preparing planning 
proposals’ requires the following two questions be answered to demonstrate the need 
for the proposal: 
 
1. Is the planning proposal a result of any strategic study or report? 

 
Response: The PP (an amending LEP) is the result of a heritage study 
undertaken on the Macquarie Ice Rink by experienced GML Heritage Consultants 
in accordance with NSW Heritage Council guidelines. The PP is generally in 
accordance with the recommendations of that study titled “Macquarie Ice Rink 
Heritage Assessment “dated September 2019. 

 
2. Is the planning proposal the best means of achieving the objectives or intended 

outcomes, or is there a better way? 
 
Response: The PP is Council’s only means of ensuring the protection of the 
Macquarie Ices Rink which has been assessed as having heritage significance. The 
PP will ensure that the Rink’s, heritage value and status, are recognised and 
protected from development that may adversely affect their significance and 
contribution to the environmental heritage of the City of Ryde. 
 
 
Relationship to Strategic Planning Framework – The Strategic Merit Test 
 
A strategic merit test is provided in the following table. 
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Strategic Merit Issue Comment 
State Environmental 
Planning Policies and 
Local Directions 
 

The planning proposal is generally consistent with the 
relevant State Environmental Planning Policies and 
Local Planning Directions under Section 9.1 of the 
environmental Planning and assessment Act 1979. An 
analysis of compliance with these policies is provided in 
the attached planning proposal. An analysis of 
compliance with these policies is included in the 
planning proposal.  
 

Greater Sydney Region 
Plan - A Metropolis of 
Three Cities 
 

The planning proposal is generally consistent with the 
Greater Sydney Region Plan - A Metropolis of Three 
Cities.  
 

North District Plan 
 

The planning proposal is generally consistent with the 
North District Plan.  
 

Ryde Local Planning 
Study 
 

The planning proposal is generally consistent  

 
 
7. Conclusion 
 

a) Based on the GML Heritage Consultants report titled “Macquarie Ice Rink- 
Heritage Assessment” dated September 2019, which was carried out in line 
with the NSW Heritage Council Guidelines, the findings and recommendations 
of the report be acknowledged and supported. 
 

b) That the redevelopment and or relocation of the Macquarie Ice Rink within the 
broader context of the Macquarie Shopping Centre be only considered, 
subject to a Conservation Management Plan (CMP) being prepared for the 
Centre and endorsed by the consent authority, demonstrating that the current 
key aspects of the Rink, which give the rink its heritage value and status, can 
be achieved and maintained in the proposed new location. 

 
c) Council proceed to request a Gateway Determination to amend RLEP 2014 

for the following reasons: 
 

1. The PP provides appropriate protection for  the Macquarie Ice Rink 
which is an item of social and cultural heritage significance within the 
City of Ryde, through its heritage listings in Schedule 5 Environmental 
heritage of RLEP 2014,  

2. Legislative protection can only be provided to the Macquarie Ice Rink  
by including it in RLEP 2014, Schedule 5 Environmental Heritage. 

3. The PP will provide greater certainty for the future development of 
Macquarie Shopping Centre.  
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8. Recommendation 

a) That the Macquarie Ice Rink Heritage Assessment, GML Heritage 
Consultants, September 2019 be received and noted by the Ryde Local 
Planning Panel 

b) That the Ryde Local Planning Panel recommend to Council that the Planning 
Proposal – Macquarie Ice Rink Heritage Item be submitted for Gateway 
Determination under 3.34 of the Environmental Planning and Assessment Act 
1979. 

 
ATTACHMENTS 
 
1  Planning Proposal - Macquarie Ice Rink Heritage Item 86 Pages 

  
 
Report Prepared By: 
 
Susan Wotton 
Senior Strategic Planner  
 
Report Approved By: 
 
Lexie Macdonald 
Senior Coordinator - Strategic Planning 
 
Dyalan Govender 
Manager - Urban Strategy 
 
Liz Coad 
Director - City Planning and Environment  
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DEVELOPMENT APPLICATION 

2 29, 33 AND 35 BUFFALO ROAD, GLADESVILLE - CONSTRUCTION OF 
TWO WAREHOUSES, A RETAIL/OFFICE BUILDING, AT GRADE PARKING 
FOR 30 VEHICLES AND LANDSCAPE AND DRAINAGE WORKS AND THE 
USE OF THE WAREHOUSE BUILDINGS FOR THE PURPOSE OF A 
WAREHOUSE AND DISTRIBUTION CENTRE - LDA2016/0617  

Report prepared by: Assessment Officer - Town Planner 
Report approved by: Acting Senior Coordinator - Major Development; Manager - 

Development Assessment; Director - City Planning and 
Environment 

File Number: GRP/09/6/12/1/2 - BP20/57 
 

 
City of Ryde  

Local Planning Panel Report 
 

DA Number LDA2016/0617 

Site Address & Ward 
29, 33 & 35 Buffalo Road, Gladesville 
East Ward 

Zoning IN2 Light Industrial under RLEP 2014 

Proposal 

Construction of two warehouses, a retail/office 
building, at grade parking for 30 vehicles and 
landscape and drainage works and the use of the 
warehouse buildings for the purpose of a 
warehouse and distribution centre. 

Property Owner Anbei Investment Pty Ltd 

Applicant Brewster Murray Pty Ltd. 

Report Author Madeline Thomas – Senior Town Planner  

Lodgement Date 21 December 2016 

No. of Submission 

Public Exhibition 1:           16 submissions 

Public Exhibition 2:            7 submissions 
received collectively 
responding to Public 
Exhibition period 2 and 
3 

Public Exhibition 3:            
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Cost of Works $9,179,500 

Reason for Referral to 
RLPP 

Contentious Development 
Development is the subject of 10 or more unique 
submissions by way of objection. 

Recommendation Refusal 

Attachments  
Attachment 1 – Clause 4.6 written variation 
request 
Attachment 2 – Architectural & Landscape Plans  

 

 
1. Executive Summary 
 
The following report is an assessment of a development application for the 
construction of two warehouse buildings, a retail/office building, at grade parking for 
30 vehicles, landscape and drainage works and the use of the warehouse buildings 
for the purpose of a warehouse and distribution centre at Nos. 29, 33 & 35 Buffalo 
Road, Gladesville. 
 
The application was lodged on the 21 December 2016. During the three separate 
notification periods, Council received 16 submissions to the original notification 
period and seven (7) submissions for the combined second and third notification 
period. The second notification period occurred between 8 August 2017 and 24 
August 2017, and the third notification period occurred between 17 August 2017 and 
1 September 2017. As such, the seven submissions received in relation to the 
amended plans relate to both sets of notified plans. All submissions objected to the 
development. The issues raised in the submissions related to concerns with the rear 
setback, floor space ratio, building height and overshadowing. These matters are 
addressed in full detail in this report.  
 
The site is affected by low to high overland flow. Throughout the assessment of this 
application, it has been necessary to seek further information on numerous occasions 
from the Applicant in respect to the overland flow issues. As a result of these issues, 
the finalisation of the development application has been significantly delayed. There 
have also been other non-compliances with Council’s controls that the Applicant has 
been required to address.  
 
The proposal includes retail premises in one of the three buildings. Under the Ryde 
Local Environmental Plan (RLEP 2014), ‘retail premises’ (under the hierarchy of 
‘commercial premises’) is not permissible within the IN2 Light Industrial zone.  
 
The proposal fails to comply with the development standard imposed by Clause 4.3 
of the RLEP 2014 in respect to the maximum height of the building of 10m. The 
proposal has a maximum building height of 11m, representing a 10% departure from 
the development standard. The Applicant has failed to provide an adequate written 
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request under Clause 4.6 of the RLEP 2014 to justify the breach in the building height 
development standard.  
 
The proposal is considered unacceptable due to:  
 

 The proposed retail premises is not permissible in the IN2 – Light Industrial 
zone under the RLEP 2014.  

 Inadequate written Clause 4.6 variation request to justify departure from the 
building height development standard.  

 The Applicant has failed to demonstrate the site is suitable for the proposed 
development given the potential site contamination.  

 The proposal has a detrimental impact on a tree on the adjoining property and 
fails to provide owner’s consent for the removal of this tree.  

 
Given the reasons detailed above, the development application is recommended for 
refusal. 
 
2. The Site and Locality 
 
 

 
Figure 1: Aerial view of the subject site (shaded) and surrounds. 
 
The site comprises three lots, two of which are regular in shape and one of which is 
‘L’ shaped. The site has a frontage to Buffalo Road measuring 44.85m and a total 
site area of 5,626m². 
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A number of buildings are located on the development site in varying states of 
dilapidation. The buildings consist of a warehouse, a single storey brick building, 
various sheds and freestanding awnings. 
 
Figure 2 below shows the site as viewed from Buffalo Road. 
 

 
Figure 2: The Buffalo Road frontage (note: 23 to 25 Higginbotham Road at the rear). 
 
Topographically, the site slopes downward from Buffalo Road towards the north-
western corner of the rear boundary by approximately 4.0m. 
 
Figure 3 below shows an extract from the site survey and indicates the high points 
(red circles) and low points (blue circles) of the site. 
 



 
 
 
 RLPP Development Application  Page 101 

 
ITEM 2 (continued) 

Ryde Local Planning Panel Meeting No. 1/20 - Thursday 13 February 2020 
 
 

 
Figure 3: Extract from Site Survey. 
 
Surrounding Development 
 
Surrounding development predominantly includes small to medium scale industrial 
uses with a number of dwellings located to the southeast along Nelson Street. Larger 
scale uses in close proximity to the site include a bus depot (State Transit Ryde 
Depot) and an educational facility (Holy Cross College). 
 
Figures 4 to 6 below show development surrounding the site. 
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           Figure 4: Development along Buffalo Road (view towards the north-west). 
 

 
          Figure 5: The bus depot at No. 49 Buffalo Road (218m to the north-west of the subject site). 
 

 
          Figure 6: Development at the rear of the site (No. 23 to 25 Higginbotham Road). 
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Flood Affectation 
 
The site is affected by flooding during the 100 average recurrence interval (ARI) 
storm event. Varying levels of risk including low, medium and high extend primarily 
throughout the northwest part of the site. 
 
Figure 7 below shows the existing flood conditions over the site when subject to a 
Probable Maximum Flood (PMF) event (note: the flooding depth increases at the 
north-west corner by 2.0m to 5.0m (indicated in red)). 
 

 
Figure 7: Existing conditions (PMF Event). 
 
There is a 1.83m wide drainage easement which contains an existing 1,050mm 
diameter stormwater pipe and traverses the site from Buffalo Road to the norther-
west corner of the site (see Figure 8 below, indicated by the blue line).  This pipe 
conveys stormwater to a sealed riser pit located adjacent to the north-western corner 
of the site boundary (circled in red). The riser pit is owned by Council. 
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Figure 8: Location of the existing 1,050mm diameter stormwater pipe and the Council owned riser pit 
(circled). 
 
3. The Proposal 
 
The applicant seeks consent to construct two (2) separate warehouse building 
(Warehouses 1 and 2), a retail/office building, car parking for 30 spaces and site 
works (including stormwater/drainage works). 
 
Figures 9 to 14 below show the plans for the site as at Revision F (submitted to 
Council on 6 December 2019).  

 
              Figure 9: Lower Ground Floor Plan. 
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             Figure 10: Ground Floor Plan. 
 

 
              Figure 11: First Floor Plan. 
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Figure 12: Buffalo Road Elevation.          Figure 13: North Elevation (facing 23 to 25 
Higginbotham Road) 
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Figure 14: West Elevation (facing 37 Buffalo Road). 
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Numerically, the development consists of the following: 
 

Use Building Height 
(Max) 

Floor Area GFA/FSR Car Parking 

Warehouse 1 
(excluding 
loading area) 

11m 2,501m²  
 
0.72:1 

 
 
30 spaces 

Warehouse 2 10.8m 1,056m² 
Retail 8.7m 247m2 
Office 249m² 
Total 
Proposed 

8.7m to 11m 4,053m² 0.72:1 30 spaces 

 
The development provides the following setbacks: 
 

Setback Location Distance (metres) 
Front (Buffalo Road) 
Retail/Office Building 
Warehouse 1 

 
1.0m 
28.51m 

Rear (Abutting 23 to 25 
Higginbotham Road) 
Warehouse 1 
Warehouse 2 

 
Nil to 3.4m 
Nil 

East Side (Abutting 4, 6 & 8  Nelson 
Street) 
Warehouse 1 

 
3.0m 

East Side (Abutting 25 Buffalo 
Road) 
Warehouse 1 

 
Nil 

West Side (Abutting 37 Buffalo 
Road) 
Retail/Office Building 
Warehouse 2 

 
Nil 
Nil 

South Side (Abutting 21 to 25 
Buffalo Road) 

0.285m 

 
Drainage Works 
 
The development includes drainage works to manage the direction of overland flow 
due to the construction of the two buildings. 
 
Under existing conditions, overland flood waters from upstream of the site (south-
west of 
Buffalo Road) and Buffalo Road, enter the site at the low point in Buffalo Road. 
Stormwater will be then conveyed by an existing 1,050mm diameter stormwater pipe 
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in an existing easement and overland flow to the sealed riser pit located near the 
northern site boundary. These overland flood waters are conveyed across the site to 
the north-western site boundary. 
 
Under developed conditions, overland flood water maintains a similar flow pattern to 
the 
existing condition. However, in the proposed case, an additional pipe structure 
varying from 1,360mm to 2,160mm deep and 2,000mm wide will run parallel to the 
existing pipe and converge to discharge into the existing system through a pit at the 
northern boundary of the site. This system includes a number of grated inlets along 
the pipe alignment. These overland flood waters are conveyed across the site to the 
north-western boundary. 
 
Figure 15 below shows the locations of the existing pipe (in blue) and the proposed 
pipe (in red) in relation to the proposed buildings. 
 

 
Figure 15: Proposed additional stormwater pipe (in red) parallel to the existing 
stormwater pipe (in blue). 
 
Impact on trees 
 
An Arboricultural Impact Assessment has been submitted with the subject application 
prepared by Naturally Trees dated 25 July 2017. The Applicant provided an 
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additional Preliminary Tree Report prepared by Treehaven Environscapes dated 5 
December 2019, which assessed the impact of the proposed development on Trees 
1 and 2 on the adjoining property at No. 23 Higginbotham Road.   
 
This assessment has identified twelve (12) trees located on the subject site, 
neighbouring allotments and Council verge which may be impacted by the proposed 
development. Of the twelve (12) trees identified, four (4) trees are proposed for 
removal which includes one (1) street tree. 
 
The location of the trees assessed are shown in Figure 16 below.  
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The trees assessed are also listed in the below table:  
 

Tree Species (Common Name) Proposed Recommendation 
1 Ligustrum sp. Privet Arborist Report: Remove* 

Plans and supplementary report: Retain 
2 Ligustrum sp. Privet Arborist Report: Remove * 

Plans and supplementary report: Retain 
3 Tristaniopsis laurina Water 

Gum 
Retain & Protect 

4 Tristaniopsis laurina Water 
Gum 

Remove 

5 Tristaniopsis laurina Water 
Gum 

Retain & Protect 

6 Ligustrum sp. Privet Remove 
7 Toona ciliata Red Cedar Remove 
8 Toona ciliata Red Cedar Remove 
9 Ligustrum sp. Privet Retain & Protect 
10 Eucalyptus saligna Sydney 

Blue Gum 
Retain & Protect 

11 Cupressus sp. Cypress Pine Retain & Protect 
12 Syncarpia glomulifera 

Turpentine 
Retain & Protect 

 
* The Arborist report originally submitted proposed to remove Trees 1 and 2, which 
conflicted with the architectural plans. The Applicant has since provided a 
supplementary report to assess the impact on Trees 1 and 2 which has 
recommended retention of these trees.  
 
Tree 3, 4 and 5 are located within the Council reserve. Tree 4 is proposed to be 
removed due to the conflict with the new driveway and crossover location.  
 
With regards to two (2) of the site trees (Toona ciliata), being Trees 7 and 8, the 
removal of these trees is required for installation of the new hard paved access along 
the southern site boundary as well as construction of a new boundary retaining wall. 
Whilst these trees do contribute to the overall amenity of the site, retention is not 
considered to be feasible in this instance and re-design to allow the retention of these 
trees is not considered to be warranted. Tree 6 is an exempt species and is also 
proposed to be removed.  
 
The remaining trees (i.e. Trees 3, 5, 9, 10, 11 and 12) are proposed to be retained.  
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Proposed use 
 
The applicant describes the proposed uses as “bio-degradable and cost effective 
packaging solutions for the food and retail industry. The proposal will primarily act as 
a warehouse and distribution centre for the company with the proposed office space, 
meeting rooms and conference room all being ancillary to this use”. 
 
Details of the proposed use are as follows: 
 
 Occupation of Warehouse 1 and 2. 
 The hours of operation are Monday to Friday, 8.00am to 5.00pm. 
 Maximum staff number of 25 people. 
 20 to 40 deliveries to and from the site are anticipated on a daily basis. 
 
The Applicant has proposed the front building (see Figure 10) to contain 2 retail uses 
on the ground floor and storage areas on the first floor. The Statement of 
Environmental Effects (SEE) has stated that the use of this building as a retail 
premises will be subject to a separate approval process. For the purposes of this 
assessment report, the use of the building is considered as retail. 
 
 
4. Background  
 
21 December 2016 
Development application lodged. 
 
19 April 2017 
A letter was sent to the applicant advising of the following issues that were required 
to be addressed:  
 

Planning Issues 
 Setback - A greater setback is to be provided to the south-east side 

boundary that adjoins the residential dwellings along Nelson Street, with 
additional landscaping to provide a buffer between the proposed 
warehouse and residential dwellings.  
 
While no specific guidance is provided regarding setbacks in the Ryde 
DCP 2014 or other Council policies, SEPP (Exempt and Complying 
Development Codes) 2008 requires a side setback of 4.5m for industrial 
buildings with floor area between 1,000m2 and 5,000m2 that adjoin a 
residential zone, in addition to a 3m landscape setback. This is considered 
to be a reasonable separation and treatment between the boundary of the 
site and residential dwellings to reduce the visual amenity impacts of the 
development. 
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 Height – The application is submitted with a Clause 4.6 variation for an 
18.5% height variation with the sole justification of flood levels for the 
variation.  
 
The extent of the height variation due to the flood levels is not supported 
and the development is to be amended to comply with Council’s maximum 
height controls under Ryde LEP 2014.  
 
In particular, Warehouse 1, which is not within a flood zone for the south 
eastern portion of the site and sits 1.77m above the 100 year ARI flood 
event level, is to be reduced in height to comply with the maximum height 
Ryde LEP 2014. A variation will not be supported in this part of the site. 
 
Should the amended plans continue to propose a variation to the height 
control, a full assessment of the flood impacts and required finished floor 
levels across the extent of the development, and resultant maximum height 
of the building is to be presented to Council.  

 
 South eastern elevation plan and perspective – an elevation plan, 

perspective view and section plan of the proposed development from the 
south –east of the site is to be provided – i.e. as viewed from the rear of 
the properties along Nelson Street. The perspective should take into 
consideration level differences. The section plan is to show the existing 
ground level of the rear of adjoining properties on Nelson Street. 
 

 Tree removal & Arborist Report – it is noted that there are a number of 
significant trees along the site boundary adjoining the residential dwellings 
along Nelson Street. None of these trees are noted on the plans, the 
survey plan or in the submitted documentation. 

 
The survey plan is to be updated to identify the location of these trees and 
an Arborist Report is to be prepared and submitted to Council to identify 
assess the impacts of the amended design on these trees which are to be 
protected and retained. 

 
 Retaining wall – the owner of 4 Nelson Street has advised that there is a 

retaining wall along their adjoining boundary with the site. The survey plan 
is to be updated to identify the height of this wall and plans amended to 
address how this wall will be retained or replaced.  

 
Environmental Health Officer  

 
 Waste Management Plan – A construction waste management plan is to 

be submitted which addresses the construction phase of the development.  
 

 Site contamination – There is no information on Council’s record to 
identify the previously use of the site. Aerial photographs indicate that the 
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site was used as a metal storage scrap yard. There is also a past history 
of water pollution which was drained onto the property from the 
neighbouring premises. Council’s Environmental Health Officer requires 
the submission of a Preliminary Site Contamination Report to confirm that 
there is no contamination to be address.  

 
Traffic 
 
 Inconsistencies between drawings regarding swept path diagrams and 

insufficient detail to demonstrate compliance with Australian Standards.  
 
Stormwater – Drainage Engineer  

 
 Show the existing Council’s trunk drainage accurately on the stormwater 

and architectural plans. If the drainage line does not follow the easement 
centre line, the easement shall be adjusted and registered. 

 The floor level shown on the stormwater plans and architectural plans do 
not match. 
o In some locations, proposed floor levels are below the 100 year ARI 

(Average Recurrence Interval) flood level plus the freeboard of 
500mm.  

o In some locations, floor levels are set high for the purpose of car 
parking underneath. 

 A 7 m wide x 0.5 m high channel/culvert is proposed to convey the major 
overland flows. Insufficient details are provided on the drawing. A drainage 
plan showing chainages, existing drainage system, inlet and outlet flow 
structures and flood levels shall be prepared. 

 A drainage system longitudinal section drawn at a scale of 1:100 or 1:200 
horizontally and 1:10 or 1:20 vertically and showing the proposed channel 
and the existing drainage system to ensure sufficient cover is maintained. 

 The existing Council’s drainage line is old and its conditions shall be 
assessed first in order to propose an overland flow channel over the pipe 
line. Council shall be provided with an electronic closed circuit television 
report (CCTV report) prepared by an accredited operator that assesses the 
condition of the existing drainage network.  

 Council does not support construction of an overland flow channel on top 
of the old drainage line. There will be practical difficulties for the Council to 
carry out pipe maintenance works or replace the drainage line without 
demolishing the overland flow channel. Therefore, it is recommended to 
replace the existing drainage line to the current design standard – 20 year 
ARI (Average recurrence interval). Construction of an overland flow 
channel over a new drainage line is permitted. 

 The model files shall be provided to Council for its assessment. 
 Foundation piers should be located outside Council’s easement and be a 

minimum of 1.00m from the outside face of the existing stormwater conduit.  
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Stormwater Management – Development Engineer 
 
 All DRAINS analysis (utilised in the design of the stormwater drainage 

system and flood analysis) must be provided to clarify the data. 
 The plans do not clarify the treatment or location of the public drainage 

infrastructure traversing the site. This may (or may not) be located in the 
easement. 

 The submitted stormwater drainage system proposes a significant 
stormwater drainage line (300mm in diameter) to traverse the easement 
(there is only one OSD unit on the site). This can complicate any 
maintenance of public drainage infrastructure services. To address this, the 
OSD storage and discharge control will need to be divided into separate 
systems, located on either side of the public drainage infrastructure. Both 
are to discharge to a single connection point at the rear of the property. 

 The proposed driveway crossover will extend over an existing kerb inlet pit. 
To insure the inlet capacity of this infrastructure is maintained, the 
development works will be required to revert this to a trafficable butterfly 
grate plus install a new extended kerb inlet pit adjoining the crossover and 
fronting the site, to ensure the inlet capacity of this infrastructure is 
maintained. Details of this work are to be provided. 

 
Impact on Private Drainage Easements 
 
There are two existing private easements which traverse the lot and the 
application has not clarified their status nor whether there has been any 
consultation with the beneficiaries of these easements.  
 
The following matters are to be addressed: 
 
 There is an existing drainage easement located on the eastern portion of 

the lot which is defined only by a single line. The terms of the easement (as 
per Council records) are also unconventional. The applicant is to provide 
confirmation from the beneficiary that they are satisfied by this 
arrangement. 

 A second easement traverses the western portion of the lot. The applicant 
is to confirm the terms and conditions of this easement as it may potentially 
accommodate drainage services for 25 Buffalo Street. 

 
12 May 2017 
An email was received from the applicant requesting an extension beyond the 28 day 
timeframe indicated in Council’s letter dated 19 April 2017 and a meeting with 
Council’s Engineer to discuss design solutions. 
 
24 May 2017 
A meeting was held with the applicant to discuss the issues raised in the initial 
request for information.  
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31 May 2017 
An email was sent from Council advising that storage areas are added to GFA/FSR. 
 
15 June 2017 
An email was received from the applicant requesting an extension to 14 July 2017 
due to delays in investigation and redesign work. The request was granted by 
Council. 
 
13 July 2017 
An email was received from the applicant requesting an extension to 31 July 2017 to 
submit the information requested by Council in its letter dated 19 April 2017. The 
request was granted by Council. 
 
17 August 2017 
Additional information submitted to Council including: 
 
 Amended architectural plans; 
 Amended stormwater plans and report; and 
 A Clause 4.6 variation request to vary the building height development standard.  
 
17 August 2017 to 1 September 2017 
The amended plans and documentation was notified in accordance with the Ryde 
Development Control Plan 2014.  
 
29 August 2017 
Second Request for Further Information (RFI) from Council’s City Works Department 
(CW) sent to the applicant advising: 
 

“The proposed development may affect the existing flowpath and flood levels 
at neighbouring properties. There needs to be some justification for the use of 
a 1D hydraulic model (Hec-RAS) rather than a 2D model that would probably 
more accurately account for complex site conditions. In the event 1D approach 
is adopted, this plan shall clearly show all the section widths and locations.” 

 
13 February 2018  
A meeting with the applicant held to discuss the RFI issued by CW. The applicant 
questioned the validity of the issues raised in the RFI which differed from their initial 
RFI issued on 29 May 2017. 
 
It was agreed that Council’s CW Engineer would undertake a review of RFI 
comments and provide feedback to the applicant at a later stage. 
 
6 March 2018 
Revised comments received from CW, the content of which did not expand upon the 
above noted RFI. 
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In response to an internal meeting undertaken on 19 March 2018 between 
Assessment Officers and CW Engineers, a number of options to address the flooding 
and drainage issues were discussed. It was agreed that two options would be 
elaborated on in revised comments to the applicant.  
 
17 April 2018 
An email was sent to applicant identifying outstanding planning related issues, which 
included staging of the development, proposed use of the development, floor area, 
parking and retention and location of trees on the site.   
 
27 April 2018 
A meeting with the applicant was undertaken to discuss the issues raised by CW. A 
summary of the main points of discussion are: 
 

“Flood study/modelling 
 
 The submitted flood modelling shall be refined to reflect the horizontal 

alignment of the proposed channel through the site and that cross-sections are 
perpendicular the flow path. 

 The extent of the cross sections shall be based on the extent of 
obstructions/barriers that exist at the boundaries with neighbouring properties. 
With this in mind, it is considered warranted that additional cross-sections be 
provided in Buffalo Road, spanning not only the front of the property but 
extending across the frontage of 27 Buffalo Road where it is anticipated 
overland flow enters through the neighbouring lot. 

 Consideration is to be given in regards to the flow entering the site from 27 
Buffalo Road. If this is an impermeable barrier, the investigation needs to 
clarify this with further evidence. 

 Flood modelling of the existing and proposed developments shall be provided 
for comparison.” 

 
17 May 2018  
In response to the discussions during the meeting on 27 April 2018, the Applicant 
submitted additional flood analysis. No TUFLOW modelling was provided with this 
information.  
 
21 May 2018 
A letter was sent to the applicant identifying outstanding planning related issues, 
which included staging of the development, use of the development, details of 
building height and floor area and parking. These issues remained unresolved from 
the RFI sent on 17 April 2018.  
 
 
14 June 2018 
The applicant provided GFA/FSR Calculation plans and table (Revision 4) and 
clarification on the use and staging of the development.  
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22 June 2018 
Council sent an email to the applicant requesting latest issue of architectural and 
landscape plans. 
 
2 July 2018 
The Applicant submitted additional information to Council including the following:  
 
 Amended architectural plans (Issue E); and 
 Amended Landscape Plans (Issue D). 
 
28 September 2018 
A letter requesting further information was forwarded to applicant containing 
comments from CW Drainage identifying that the submitted information is inadequate 
and TUFLOW modelling should be undertaken. 
 
18 January 2019  
 
The applicant provided a revised Flood Assessment Report.   
 
18 February 2019 
 
An email was sent to the applicant following a review by CW Drainage of the revised 
Flood Assessment Report. This email identified a number of issues with the revised 
Flood Report including the absence of adequate TUFLOW modelling.  
 
19 February 2019 
The applicant provided a response to the issues raised in the email from Council 
dated 18 February 2019 and also provided TUFLOW modelling.  
 
12 March 2019 
An email was sent to the applicant with respect to a request for a further meeting by 
the applicant.  A summary of the outstanding drainage issues were included in the 
email.  
 
8 April 2019 
An email was sent to the applicant requesting flood modelling and report prior to an 
upcoming meeting on 1 May 2019 to enable Council staff to review and respond 
accordingly. The information was requested to be received prior to 15 April 2019 at 
the latest. 
 
15 April 2019 
The Applicant provided the requested flood modelling by email.  
 
16 July 2019 
It was identified in a meeting held with the applicant that the revised Flood Report 
had inadequate information to address the issues previously raised. A date of 30 July 
2019 was agreed upon to submit the information required to address these issues.  
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1 August 2019 
An email was sent to the Applicant requesting update on the submission of requested 
information. 
 
13 August 2019 
An email was received by Council from the Applicant’s Engineer with link to flood 
modelling and report. 
 
8 November 2019  
 
A letter was sent to the Applicant identifying outstanding planning, arboricultural and 
contamination issues that had not been addressed in the amended plans, including:  
 

 Site Contamination. The Applicant’s Site Investigation report states that 
further investigations were required to determine the suitability of the site for 
the development given the history of the site and considerable number of 
chemicals of potential concern identified on the site.  

 Variation to Building Height Development Standard. The written Clause 
4.6 variation request provided by the Applicant is inadequate, and Council 
requested that the development be amended to fully comply with the 10m 
height restriction for the site.  

 Retention of trees. The Arborist report provided by the Applicant 
recommended the removal of two trees (Tree 1 and 2) on the adjoining 
property. Given owner’s consent was not provided for the removal of these 
trees, the Applicant is required to demonstrate these trees can be retained.  

 
12 November 2019  
The Applicant provided a Phase 1 Contamination Land Soil Investigation in an 
attempt to address the Site Contamination issue identified in the RFI letter dated 8 
November 2019.  
 
6 December 2019  
The Applicant provided the following information in response to the RFI letter dated 8 
November 2019:  
 

 Revised Architectural Plans (Revision F) modifying the building height.  
A ‘Preliminary Tree Inspection Report’ to be read in in conjunction with the previous 

Arborist Report that assesses the impact of the development on Trees 1 and 2 
on the adjoining property. 

 
5. Planning Assessment  
 
An assessment of the development in respect to Section 4.15 of the Environmental 
Planning and Assessment Act 1979 is detailed below. 
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5.1 State Environmental Planning Instruments 
 
State Environmental Planning Policy No. 55 – Remediation of Land 
 
The development has been assessed with regard to the criteria specified in SEPP 55. 
Clause 7 of SEPP 55 states the following:  
 

7   Contamination and remediation to be considered in determining 
development application 

(1)  A consent authority must not consent to the carrying out of any development 
on land unless— 

(a)  it has considered whether the land is contaminated, and 
(b)  if the land is contaminated, it is satisfied that the land is suitable in its 

contaminated state (or will be suitable, after remediation) for the purpose for 
which the development is proposed to be carried out, and 

(c)  if the land requires remediation to be made suitable for the purpose for which 
the development is proposed to be carried out, it is satisfied that the land will 
be remediated before the land is used for that purpose. 

(2)  Before determining an application for consent to carry out development that 
would involve a change of use on any of the land specified in subclause (4), 
the consent authority must consider a report specifying the findings of a 
preliminary investigation of the land concerned carried out in accordance with 
the contaminated land planning guidelines. 

(3)  The applicant for development consent must carry out the investigation 
required by subclause (2) and must provide a report on it to the consent 
authority. The consent authority may require the applicant to carry out, and 
provide a report on, a detailed investigation (as referred to in the contaminated 
land planning guidelines) if it considers that the findings of the preliminary 
investigation warrant such an investigation. 

A Preliminary Site Investigation report prepared by Douglas Partners dated June 
2017 was submitted with the development application. This report identified that 
based on site history information and the site walkover, the following potential 
sources of contamination and associated contamination of potential concern were 
identified:  
 

 Filling of unknown origin potentially present across the whole of the site.  
 Fuel and turpentine storage in ASTs.  
 Historical and current activities including use and storage of solvents, 

turpentine potentially manufacture and/or storage of laminated and chemical 
products and cabinet making.  

 Existing buildings on the site.  
 Adjacent land uses of light industrial units.  

 
The report concludes as follows: 
 

“Based on a review of site history information and a site walkover, it is 
considered that the potential for contamination is limited to the sources 



 
 
 
 RLPP Development Application  Page 122 

 
ITEM 2 (continued) 

Ryde Local Planning Panel Meeting No. 1/20 - Thursday 13 February 2020 
 
 

provided in Table 6. In order to address the impacts, it is recommended that a 
detailed site investigation (DSI) be undertaken to characterise the soil and 
groundwater quality and to assess the suitability of the site for the proposed 
development.  

 
The investigation should also include a preliminary waste classification to 
inform disposal options for any surplus soils generated by the redevelopment 
process (which is assumed to include basement excavation), under which 
circumstances any necessary remediation may be undertaken during the 
course of bulk excavations. It is therefore recommended that intrusive soil and 
groundwater sampling is undertaken at the development site.  

 
As some of the buildings on the site are considered likely to contain hazardous 
building materials, a hazardous materials survey of the buildings is also 
recommended”.   

 
As such, Council requested that the Applicant provide a Phase 2 contamination 
report the demonstrated that the site is suitable for the proposed development.  
 
The Applicant then prepared an additional Phase 1 Contaminated Land Soil 
Investigation prepared by Environmental Advisors and dated 11 November 2019 in 
an attempt to address the issues raised by Council.  
 
This report advised of the following:  
 

“Anbei wish to satisfy the information request dated 25 October 2019 for a 
Phase 2 DSI of soil and groundwater. Anbei also wish to continue momentum 
with the development application by submitting further information on 
contamination assessment by the next scheduled Council meeting on 12 
November 2019.  
 
Due to the limiting factors of available timeframe and presence of structures, 
the completion of a Phase 2 DSI by 12 November 2019 was not feasible, 
however, it was considered achievable to perform a limited soil investigation 
and obtain an idea of the broad contamination status of soils across the site. 
This approach is more closely aligned to the stages approach of contaminated 
land assessment outlined in NEPM and will allow further soil and ground water 
investigation to be undertaken in a more targeted manner”.  

 
This report concludes that: 
 

“the site could be made suitable for on-going commercial/industrial usage, 
however, based upon the identified areas and contaminants of potential 
concern, we cannot completely rule out the potential for undetected soil 
hotspots or impact to groundwater”. 
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Council’s Environmental Health Officer has raised concerns above the use of the site 
given the site’s history, chemical store on the site and possible site contamination. A 
Phase 2 Site Contamination investigation is required to be conducted to rule out any 
possible land or groundwater contamination.  
 
The Applicant has failed to demonstrate that the site is suitable for the proposed use 
given the potential impact to groundwater. This is of particular concern given the 
site’s proximity to Buffalo Creek, which is located approximately 230m north east of 
the subject site. 
This therefore forms reason for refusal of the application.  
 
State Environmental Planning Policy (Infrastructure) 2007  
The site has 11KV and Low Voltage Overhead powerlines running along the front of 
the proposed site. Accordingly clause 45 of the Infrastructure SEPP applies. This 
clause requires the consent authority to give written notice to Ausgrid inviting 
comments about potential safety risks, and take into consideration any response to 
the notice that is received within 21 days after the notice is given. 
In this regard, Ausgrid were notified of the proposal and have provided conditions to 
be included should approval be granted to the application.  
 
 
5.2 Ryde Local Environmental Plan 2014 (RLEP 2014) 
 
The RLEP 2014 commenced on 12 September 2014 as the new environmental 
planning instrument applicable to the City of Ryde. 
 
Permissibility 
 
The site is located within the ‘IN2 – Light Industrial’ zone under the RLEP 2014. 
 
The proposal includes a number of different uses, including ‘Warehouse distribution 
centre’, ‘retail premises’ and offices (ancillary to the warehouse).  
 
The Warehouse distribution centre (and ancillary offices) is permissible in the zone 
subject to consent.  
 
The building at the front of the site (i.e. addressing Buffalo Road) is identified within 
the Statement of Environmental Effects (SEE) and architectural plans as having a 
‘retail’ use. Despite the SEE stating that “the use of the proposed retail spaces will be 
subject of separate approval processes”, it is considered that this application, should 
it be approved, would be granting approval with a retail use for this building.  
 
The RLEP 2014 defines “retail premises” within the hierarchy of “commercial 
premises”, which is prohibited within the IN2 Light Industrial zone.  
 
As such, the retail building is not permissible within the zone.  
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Objectives of the Zone 
 
The objectives of the zone are: 
 

 To provide a wide range of light industrial, warehouse and related land uses. 
 To encourage employment opportunities and to support the viability of centres. 
 To minimise any adverse effect of industry on other land uses. 
 To enable other land uses that provide facilities or services to meet the day to 

day needs of workers in the area. 
 To support and protect industrial land for industrial uses. 

 
The development fails to satisfy all of the above objectives, as the proposal fails to 
minimise adverse effect of the proposed use on other land uses. The adverse impact 
of the proposed development on other land uses includes the following:  
 

 The proposal adversely impacts a tree (Tree 1) located on the adjoining 
property (located on 23 Higginbotham Road).  

 The height of the proposed buildings exceeds the maximum height of buildings 
of 10m, presenting unacceptable bulk and scale to adjoining residential 
properties to the south east and adversely impacting their amenity. 

 The Applicant has failed to demonstrate that the proposal will not result in 
contaminated groundwater, which is of particular concern given the site’s 
proximity to Buffalo Creek to the north east.    

 
Furthermore, the proposed retail use would prevent the proposal from satisfying the 
first objective of the zone, as it would result in a use that is not intended for the zone.  
 
Part 4 – Principal Development Standards 
 
The following development standards apply to the site: 
 

Clause (Permitted) Proposed Compliance 

4.3 – Height of Buildings (see discussion after this table under Clause 4.6) 
10m Warehouse 1: 11m (+1m)* 

Warehouse 2: 10.8m (+0.8m)* 
Retail:   8.7m 

No (10%) 
No (8%) 
Yes 

4.4 – Floor Space Ratio 
1.00:1 (5,626m²) 0.72:1 (4,053m²) Yes 

 
* It is noted that the architectural plans incorrectly identify the building height of 
Warehouse 1 and 2, as the building height is not measured from the existing ground 
level, rather, is measured from the “minimum ground level due to flooding”. The 
calculation is shown in Figures 17 and 18 below.  
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Figure 17: Extract (marked up) from Section A-A showing correct building height for Warehouse 1 at 
11m  
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Figure 18: Extract (marked up) from Section B-B showing correct building height for Warehouse 2 at 
10.8m 
 
As such, the development does not comply with the development standard imposed 
under Clause 4.3 of the RLEP 2014.  
 
Warehouse 1 has a maximum building height of 11m, which exceeds the maximum 
building height for the site of 10m by 1m (10%).  
 
Warehouse 2 has a maximum building height of 10.8m, which exceeds the maximum 
building height for the site of 10m by 800mm (8%).  
 
Clause 4.6 – Exemptions to Development Standards. 
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Whilst the Applicant has not submitted a written Clause 4.6 variation request to 
accompany the amended plans (Revision F), in which the proposal is presented as 
complying with the 10m building height, a previous Clause 4.6 requested prepared by 
Minto Planning Services (dated 15 August 2017) was submitted to vary this 
development standard.  
 
An assessment of this written request is provided below.  
 
1. Proposed Variation 
 
The development contravenes Clause 4.3 by 0.8m to 1m which equate to variations 
of between 8% and 10% respectively. 
 
As stated above, the written request submitted by the Applicant reflected different 
building heights, stating that the maximum building height for the development is 
11.6m (16% variation). Irrespective of the difference in the variations presented, the 
written request is still assessed against the amended proposal below.  
 
2. Principles of Exceptions to Development Standards 

 
2.1. Clause 4.6 - Exceptions to Development Standards 
 
A consent authority may grant development consent for developments that do not 
comply with identified development standards, where it can be shown that 
flexibility in the application of the standard would achieve better outcomes for and 
from the development. 
 
This assessment demonstrates the planning merits of the development which 
includes the variation of the development standard. 
 
The objectives of Clause 4.6 of RLEP 2014 are as follows: 
 
a) to provide an appropriate degree of flexibility in applying certain development 

standards to particular development, 
b) to achieve better outcomes for and from development by allowing flexibility in 

particular circumstances. 
 
Clause 4.6(3)(a) and (b) of RLEP 2014 requires the variation request to 
demonstrate: 
 
a) that compliance with the development standard is unreasonable or 

unnecessary in the circumstances of the case, and 
b) that there are sufficient environmental planning grounds to justify contravening 

the development standard. 
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The consent authority when considering a request to vary a development 
standard must be satisfied that the proposed development will be in the public 
interest and that the proposed development is consistent with the objectives of the 
particular standard and the objectives of the zone in which the development is 
proposed to be carried out. 
 
2.2. NSW Land and Environmental Court: Case Law 
 
Wehbe v Pittwater Council [2007] NSWLEC 827 
 
The decision of Justice Preston in Wehbe v Pittwater Council [2007] expanded 
the findings of Winten v North Sydney Council [2001] and established a five (5) 
part test for consent authorities to consider when assessing an application to vary 
a development standard in order to determine whether non-compliance with the 
development standard is well founded. 
 
The five (5) different ways in which an objection may be well founded are as 
follows: 
 
 The objectives of the standard are achieved notwithstanding non-compliance 

with the standard; 
 The underlying objective or purpose of the standard not relevant to the 

development and therefore compliance is unnecessary; 
 The underlying objective or purpose would be defeated or thwarted if 

compliance was required and therefore compliance is unreasonable; 
 The development standard has been virtually abandoned or destroyed by the 

Council’s own actions in granting consents departing from the standard and 
hence compliance with the standard is unnecessary and reasonable; 

 The zoning of the particular land is unreasonable or inappropriate so that a 
development standard appropriate for that zoning is also unreasonable and 
unnecessary as it applies to the land and compliance with the standard would 
be unreasonable or unnecessary. That is, the particular parcel of land should 
not have been included in the particular zone. 

 
Randwick City Council v Micaul Holdings Pty Ltd [2016] NSW LEC 7 
 
In Randwick City Council v Micaul Holdings Pty Ltd [2016] NSW LEC 7 Preston 
CJ noted at paragraph 7 that development consent cannot be granted for 
development that contravenes a development standard unless the consent 
authority: 
 
 “Considers the cl 4.6 objections (the requirement in cl 4.6(3)); and 
 Was satisfied that, first, the cl 4.6 objections adequately addressed the 

matters required to be demonstrated by cl 4.6(3) (the requirement in cl 
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4.6(4)(a)(i)) and, second, the development will be in the public interest 
because it is consistent with the objectives of the height standard and the FSR 
standard and the objectives for development within the R3 zone in which the 
development is proposed to be carried out (the requirement in cl 4.6(4)(a)(ii))”. 

 
Preston CJ noted at paragraph 39 that “the [consent authority] does not have to 
be directly satisfied that compliance with each development standard is 
unreasonable or unnecessary in the circumstances of the case, but only indirectly 
by being satisfied that the applicant’s written request has adequately addressed 
the matter in subclause (3)(a) that compliance with each development standard is 
unreasonable or unnecessary”. In this respect, he also noted that in assessing 
whether compliance with the development standards was unreasonable or 
unnecessary an established test is consistency with the objectives of the standard 
and the absence of environmental harm. 
 
Moskovich v Waverley Council [2016] NSWLEC 1015 
 
Commissioner Tour reflected on the recent decisions considering Four2Five and 
said: 
 
 “Clause 4.6(3)(a) is similar to clause 6 of SEPP 1 and the Wehbe ways of 

establishing compliance are equally appropriate [at 50]. One of the most 
common ways is because the objectives of the development standard are 
achieved – as per Preston CJ in Wehbe at 42-43. 

 Whereas clause 4.6(4)(a)(ii) has different wording and is focused on 
consistency with objectives of a standard. One is achieving, the other is 
consistency. Consequently, a consideration of consistency with the objectives 
of the standard required under clause 4.6(4)(a)(ii)) to determine whether non-
compliance with the standard would be in the public interest is different to 
consideration of achievement of the objectives of the standard under clause 
4.6(3). The latter being more onerous requires additional considerations such 
as the matters outlined in Wehbe at 70-76. Such as consideration of whether 
the proposed development would achieve the objectives of the standard to an 
equal or better degree than a development that complied with the standard. 

 Establishing compliance with the standard is unnecessary or unreasonable in 
4.6(3)(a) may also be based on “tests” 2-5 in Wehbe either instead of 
achieving the objectives of the standard (Wehbe test 1) or in addition to that 
test. The list in Wehbe is not exhaustive but is a summary of the case law as 
to how “unreasonable or unnecessary” has been addressed to the meet the 
requirements of SEPP 1. 

  It is best if the written request also addresses the considerations in the 
granting of concurrence under clause 4.6(5)”. 
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3.  Consistency with the Objectives of the development standard. 
 
Clause 4.6(4)(a)(ii) of RLEP 2014 requires a variation request demonstrate that 
the proposed development is in the public interest as it is consistent with the 
objectives of the particular standard. 
 
The following assesses the consistency of the proposal against the Objectives of 
Clause 4.3 of the RLEP 2014 which aim to: 
 

 Ensure that street frontages of development are in proportion with 
and in keeping with the character of nearby development. 

 Minimise overshadowing and to ensure that development is generally 
compatible with or improves the appearance of the area. 

 Encourage a consolidation pattern and sustainable integrated land 
use and transport development around key public transport 
infrastructure. 

 Minimise the impact of development on the amenity of surrounding 
properties. 

 Emphasise road frontages along road corridors. 
 
In addressing the Objectives of the development standard, the author of the 
request to vary the development standard states: 
 

“The proposal is also considered to be consistent with the objectives of Clause 
4.3 - Height of Buildings in that: 
 
 The proposal will provide for development which will not impact upon the 

amenity of adjoining properties. 
 The proposal will not result in any unreasonable streetscape or character 

impacts.” 
 
Comment 
The author of the Clause 4.6 variation request does not directly address each 
objective of the development standard.  
 
Furthermore, it is not agreed that the development satisfies the objectives of the 
development standard for the following reasons:  
 

 The development is not considered to be in proportion with the nearby 
development, which generally adhere to the 10m maximum building height.  

 The Applicant has failed to demonstrate that the proposal has minimal 
impact on the surrounding properties, as the proposal would result in an 
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unacceptable impact on a tree located on the adjoining property as well as 
potential contamination to the groundwater.  

 
As such, the proposal is not considered to be consistent with the objectives of 
Clause 4.3 – Height of Buildings of the RLEP 2014.  

 
4.  Consistency with the Objectives of the IN2 Light Industrial Zone 
 
Clause 4.6(4)(a)(ii) establishes that it should be demonstrated that the proposed 
development is in the public interest as it is consistent with the objectives of the 
zone. 
 
The following assesses the consistency of the proposal against the Objectives of 
the zone which aim to: 
 
 Provide a wide range of light industrial, warehouse and related land 

uses. 
 Encourage employment opportunities and to support the viability of 

centres. 
 Minimise any adverse effect of industry on other land uses. 
 Enable other land uses that provide facilities or services to meet the 

day to day needs of workers in the area. 
 Support and protect industrial land for industrial uses. 

 
Comment 

The author of the Clause 4.6 variation does not directly address each objective of 
the IN2 zone, however, states that: 
 

“The proposed development is in my opinion in the public interest because it 
will provide for 2 warehouse buildings upon the site in a manner which is 
otherwise compliant with the requirements of the enabling SEPP, LEP, the 
applicable zone objectives and the objectives of the particular standard”.  

 
As previously mentioned in this report, the proposal is not considered to be 
consistent with all the objectives of the IN2 zone, as the proposal fails to minimise 
adverse effect of the proposed use on other land uses.  

 
Therefore, the written request fails to demonstrate the proposal is consistent with 
the zone objectives.  
 
5.  Assessment 
 
The following provides an assessment of the variation proposed. 
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5.1  Is compliance with the development standard unreasonable or 
unnecessary in the circumstances of the case? 

 
In the Clause 4.6, the author states: 
 

“It is my opinion that compliance with the requirements of Clause 4.3 is both 
unreasonable and unnecessary in the circumstances of this case for the 
following reasons: 
 
 The proposed non-compliance is attributable to the need to locate the floor 

level for any new development above the flood levels applicable to the site. 
 Compliance with the both the flood level and the 10m height control would 

significantly limit the ability for the site to be developed in accordance with 
the objectives for the zone and would not allow for the provision of 
functional warehouse spaces upon the site. 

 The proposed non-compliance will not in my opinion result in any amenity 
impacts upon adjoining properties. 

 The proposal in my opinion will not result in any unreasonable impact upon 
either adjoining properties or the streetscape as a result of the non-
compliance. 

 
On this basis it is my opinion that strict compliance with the standard is 
unreasonable and unnecessary in the circumstances of this case.” 

 
Comment 
 
Council contends that the flood constraint on the site is not sufficient justification 
for the variation to this development standard. It is considered that the proposal 
could be designed to comply with the 10m maximum building height whilst being 
consistent with the objectives of the zone and providing a functional warehouse 
space for the site. 
 
It is not considered that the minimum floor level required to mitigate the site’s 
flood constraint renders the 10m building height development standard 
unreasonable, as the Applicant has not demonstrated that a warehouse 
development that is consistent with the zone objectives and compliant with this 
development standard is unable to be developed on the site.  
 
In this respect, the claim that the development standard is unreasonable and 
unnecessary is not supported and Council contends that the development 
standard is reasonable and necessary in order to maintain the local character. 
 
5.2  Are there sufficient environmental planning grounds to justify 

contravening the development standard? 
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In response to this question, the author of the Clause 4.6 variation states: 
 

“It is considered that a contravention of the development standard is justified 
given the flooding affectation applicable to the site and the need to locate 
floor levels above the applicable flood level.” 

 
Comment 
As outlined above, the planning grounds provided by the author of the request 
relate solely to the flood levels across the site. The flood constraint applicable to 
the site is not considered to be so restrictive that it would prevent a warehouse 
development that complies with the applicable development standards.  
 
Accordingly, the applicant’s request does not include appropriate analysis to 
demonstrate why there are sufficient environmental planning grounds to justify not 
complying with the standard. 
 
5.3  Will the proposed development be in the public interest because it is 

consistent with the objectives of the particular standard and the 
objectives for development within the zone in which the development is 
proposed to be carried out? 

 
In response to this question, the author of the written request states: 
 

“The proposed development is in my opinion in the public interest because it 
will provide for 2 warehouse buildings upon the site in a manner which is 
otherwise compliant with the requirements of the enabling SEPP, LEP, the 
applicable zone objectives and the objectives of the particular standard. 
 
In this regard it is submitted that in relation to the objectives for the IN2 - Light 
Industrial zone as detailed below that the proposal which seeks to provide for 
a high quality warehouse and distribution centre upon the site is consistent 
with these objectives. 
 
 To provide a wide range of light industrial, warehouse and related land 

uses. 
 To encourage employment opportunities and to support the viability of 

centres. 
 To minimise any adverse effect of industry on other land uses. 
 To enable other land uses that provide facilities or services to meet the day 

to day needs of workers in the area. 
 To support and protect industrial land for industrial uses. 
 
The proposal is also considered to be consistent with the objectives of Clause 
4.3 - Height of Buildings in that: 
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 The proposal will provide for development which will not impact upon the 
amenity of adjoining properties. 

 The proposal will not result in any unreasonable streetscape or character 
impacts.” 

 
Comment 
 
As previously discussed in this report, Council contend that the proposal is not 
consistent with either the zone objectives or the objective of Clause 4.3 of the 
RLEP 2014, and as such, the proposed development is not considered to be in 
the public interest.  
 
5.4 Whether or not non-compliance with the development standard raises 

any matter of significance for state or regional environmental planning? 
 
In response to this question, the author of the Clause 4.6 variation states: 
 

“It is my opinion that contravention of the standard does not raise any matters 
of significance for State or Regional environmental planning.” 

 
Comment 
 
Agreed. 
 
5.5 Public benefit of maintaining the development standard? 
 
In response to this question, the author of the Clause 4.6 variation states: 
 

“It is my opinion that there is no public benefit in maintaining the development 
standard in this instance given the public benefit provided and the absence of 
any unreasonable detrimental impacts.” 

 
Comment 
 

It is considered that the contravention of this development standard will set an 
undesirable precedent in the area. Furthermore, the applicant has failed to 
demonstrate that the proposal will result in unreasonable impact on the 
streetscape and adjoining properties.  
 
Therefore, Council contend that the maintaining the development standard is of 
public benefit.   
 
5.6 Matters required to be taken into consideration by the secretary before 

granting concurrence? 
 
There are no additional matters to be considered. 
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Planning Circulars PS 17-006 issued 15 December 2017 advises when Councils 
may assume the Secretary’s concurrence to vary development standards.  
 

“Only a full Council can assume the Secretary’s concurrence where the 
variation to a numerical standard is greater than 10%, or the variation is to a 
non-numerical standard. The determination of such applications cannot be 
made by individual council officers unless the Secretary has agreed to vary 
this requirement for a specific council. In all other circumstances, individual 
council officers may assume the Secretary’s concurrence.  

 
As the development proposes to vary the development standard by only 10%, 
Council’s individual officer may assume the Secretary’s concurrence.  

 
5.7  Considerations arising from ‘Wehbe and Four2Five’? 
 
The five part test established by Preston J in Wehbe v Pittwater Council [2007] 
NSWLEC 827 and furthered in Four2FivePty Ltd v Ashfield Council [2015] 
NSWLEC 90 are considered below: 
 
Wehbe Five Part Test 
 
 Would the proposal, despite numerical non-compliance be consistent with the 

relevant environmental or planning objectives? 
 
The proposal is not considered to be consistent with the relevant environmental or 
planning objectives. 

 
 Is the underlying objective or purpose of the standard not relevant to the 

development thereby making compliance with any such development standard 
is unnecessary? 

 
The underlying objective or purpose of the standard is relevant to the 
development thereby making compliance with Clause 4.3 necessary. 

 
 Would the underlying objective or purpose be defeated or thwarted were 

compliance required, making compliance with any such development standard 
unreasonable? 

 
The underlying objective or purpose would not be defeated were compliance 
required. 

 
 Has Council by its own actions, abandoned or destroyed the development 

standard, by granting consent that departs from the standard, making 
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compliance with the development standard by others both unnecessary and 
unreasonable? 

 
Council has not abandoned or destroyed the development standard. 

 
 Is the “zoning of particular land” unreasonable or inappropriate so that a 

development standard appropriate for that zoning was also unreasonable and 
unnecessary as it applied to that land. Consequently compliance with that 
development standard is unnecessary and unreasonable? 

 
The IN2 Light Industrial zoning of the land is reasonable and appropriate, 
particularly in that it abuts an R2 Low Density Residential zone. Therefore, the 
development standard is also reasonable and appropriate in order to protect the 
characteristics of both zones from the effects of over-development. 

 
6.  Conclusion 
 
The proposed development is inconsistent with the objectives of both the 
development standard and the IN2 Light Industrial zone. 
 
Therefore, the proposed variation to the development standard is not supported. 

 
Other relevant clauses 
 
Clause 5.10 – Heritage conservation 
 
Comment was sought from Council’s Heritage Advisor as the development site is 
located within the vicinity of the Field of Mars Reserve, which is an item of heritage 
significance (listed on Schedule 5 of the RLEP 2014). 
 
No objection was raised from Council’s Heritage Advisor given that the proposal will 
not result in any adverse visual impacts on the broader setting of the Field of Mars 
Reserve. 
 
Clause 6.1 – Acid sulfate soils 
 
The objective of this clause is to ensure that development does not disturb, expose or 
drain acid sulfate soils and cause environmental damage. 
 
The site is located within Class 5 Acid Sulfate Soils land and within 200m of Class 3 
land (as identified on the ‘Acid Sulfate Soils Map’). 
 
Clause 6.1(2) requires development consent to be provided for the carrying out of 
works within 500m of adjacent Class 1, 2, 3 or 4 land that is below 5.0m Australian 
Height Datum and by which the water table is likely to be lowered below 1.0m 
Australian Height Datum on adjacent Class 1, 2, 3 or 4 land. 
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Given that the development proposes minimal excavation works (due to the drainage 
issues identified on the site), the development will not result in the lowering of the 
water table below 1.0m Australian Height Datum. 
 
Clause 6.2 - Earthworks 
 
Clause 6.2 requires consideration of the impact of earthworks in relation to 
environmental functions, processes, neighbouring uses, cultural and heritage items 
and features of the surrounding land. 
 
The following matters are required to be considered: 
 
(a) the likely disruption of, or any detrimental effect on, drainage patterns and 

soil stability in the locality of the development. 

 
The site is affected by flood hazard. Council’s City Works Drainage Engineer has 
reviewed the application and is satisfied that the proposed development will not 
adversely affect the flood impact on nearby properties, and that the post-
development condition has reduced the flood hazard in the area.  
 
(b) the effect of the development on the likely future use or redevelopment of 

the land. 

 
The proposed excavation is to facilitate the future development of the site. The 
proposal involves excavation for small section of the proposed buildings and for 
stormwater works.   
 

(c) the quality of the fill or the soil to be excavated, or both. 

 
The Preliminary Site Investigation for Contamination and subsequent Limited soil 
investigation report provided by the Applicant has identified the potential for 
contamination to exist on the site as a result of current and historical land uses at and 
surrounding the site. Both of these reports recommend a Phase 2 detailed site 
investigation involving the analysis of soil and groundwater samples.  
 
The Applicant has failed to provide a Phase 2 report, and has concluded that:  
 

“the site could be made suitable for on-going commercial/industrial usage, 
however, based upon the identified areas and contaminants of potential 
concern, we cannot completely rule out the potential for undetected soil 
hotspots or impact to groundwater” 
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Therefore, the Applicant has failed to demonstrate that the site is suitable for the 
proposed development in regard to the quality of the soil to be excavated.  
 
(d) the effect of the development on the existing and likely amenity of 

adjoining properties. 

 
The development is likely to impact two (2) ‘exempt’ weed species (Ligustrum 
lucidum – Broadleaf Privet) as a result of the proposed driveway slab and stormwater 
infrastructure to be constructed adjacent. These trees whilst listed as exempt under 
Part 9.5 of the Ryde DCP 2014 are located on the adjoining allotment and must be 
retained and protected as part of the proposed development.  
 
Whilst these trees are resilient to construction related stresses, it is considered 
unlikely that Tree 1 will tolerate the level of impact proposed and therefore the 
proposal as submitted is not supported.  

 
Figure 19: Location of trees on subject site and adjoining properties that may be affected by proposal 
(proposed stormwater infrastructure shown in blue) 
 
(e) the source of any fill material and the destination of any excavated 

material. 

 
No information has been provided in regard to either the source of fill or the 
destination of excavated materials and conditions of any consent would be required 
to address these matters. 

 
(f) the likelihood of disturbing relics. 

 
Given the location of the site and its previous development, it is considered unlikely 
that any relics would be disturbed. 
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(g) the proximity to, and potential for adverse impacts on, any waterway, 

drinking water catchment or environmentally sensitive area. 

 
Concern has been raised in relation to the impact of the development on the 
groundwater. Given the site’s proximity to Buffalo Creek to the north east, the 
proposal cannot be supported due to the potential risk to this waterway.  

 
(h) any appropriate measures proposed to avoid, minimise or mitigate the 

impacts of the development. 
 

The proposed development has failed to demonstrate that the impact of the 
development has been mitigated in relation to the impact on the adjoining trees and 
site contamination.  
 
6.4 – Stormwater management 
 
The objective of this clause is to minimise the impacts of urban stormwater on land 
and on adjoining properties, native bushland and receiving waters. 
 
Clause 6.4(3) states: 
 
“Development consent must not be granted to development on land to which this 
clause applies unless the consent authority is satisfied that the development: 
 
(a) is designed to maximise the use of water permeable surfaces on the land 

having regard to the soil characteristics affecting on-site infiltration of water, 
and 

(b) includes, if practicable, on-site stormwater retention for use as an alternative 
supply to mains water, groundwater or river water, and 

(c) avoids any significant adverse impacts of stormwater runoff on adjoining 
properties, native bushland and receiving waters, or if that impact cannot be 
reasonably avoided, minimises and mitigates the impact.” 

 
The application has been considered by the Stormwater and Catchments team of 
Council’s City Works Department and Council’s Development Engineer with respect 
to stormwater management. 
 
Both parties do not raise any objections to the proposal subject to conditions. 
 
 
5.3 Draft Environmental Planning Instruments 
 
There are no draft environmental planning instruments that affect the site. 
 
5.4 Development Control Plans 
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City of Ryde Development Control Plan 2014 (RDCP 2014) 
 
The development has been assessed with regard to the following parts of RDCP 
2014: 
 
 Part 8.1: Construction Activities. 
 Part 8.2: Stormwater Floodplain Management. 
 Part 8.3: Driveways. 
 Part 9.2: Access for People with Disabilities. 
 Part 9.3: Parking Controls. 
 Part 9.5: Tree Preservation. 
 
An assessment of the development in accordance with the Parts 8.1, 8.2, 8.3 and 9.2 
of the RDCP 2014 has been undertaken by Council’s Development Engineer and 
City Works department. No issue has been raised by either department as detailed in 
the ‘Referrals’ section of this report subject to the inclusion of conditions in any 
consent of the development. 
 
Part 9.3 – Parking Controls 
 
Part 9.3 requires the development to provide the following on-site car parking: 
 

Use DCP Requirement Proposed Compliance 
Warehouse 
(3,557m²) 
1 space per 300m² 
GFA 

11.8 spaces  
 
 
30 spaces 

 
 
 
Yes (+5 spaces) 

Retail (247m²) 
1 space per 25m² 
GFA 

9.8 spaces 

Office (249m²) 
1 space per 40m² 
GFA 

6.2 spaces 

Total 24.8 (25) spaces 30 spaces Yes (+5 spaces) 
 
The proposed development complies with the required parking rates specified under 
the RDCP 2014.  
 
Part 9.5 – Tree Preservation  
 
Comment was received from Council’s Consultant Landscape Architect as detailed in 
the ‘Referrals’ section of this report. The proposal is considered to have an adverse 
impact on Tree 1 located on the adjoining property at No. 23 Higginbotham Road. 
Notwithstanding Part 9.5 of the RDCP 2014 identifying this tree as “exempt” weed 
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species, landowner’s consent has not been provided to enable the removal of this 
tree.  
 
As such, the impact on Tree 1 forms reason for refusal of the application. 
 
5.5 Planning Agreements OR Draft Planning Agreements 
 
There are no planning agreements or draft planning agreements for this 
development. 
 
5.6 Section 7.11 Development Contributions Plan 2007 (Amendment 2010) 
 
Council's current Section 7.11 Development Contributions Plan 2007 (Interim Update 
(2014) effective 1 May 2018 requires a contribution for the provision of various 
additional services required as a result of increased development density. 
 
The contribution that would be payable (subject to approval) with respect to the 
increased floor area on the subject site (being for non-residential development 
outside the Macquarie Park Area). Given the recommendation of this report is for 
refusal, these calculations have not been provided in this report. 
   
 
6. The likely impacts of the development 
 
The proposed development is considered to have an adverse environmental impact 
for the following reasons:  
 

 The proposal would impact a tree on the adjoining property (No. 23 
Higginbotham Road).  

 The proposal fails to demonstrate that the proposal will not result in 
contamination of the groundwater.  

 The non-compliance with the building height development standard results in 
an unacceptable impact on the character of the area.  

 
 
7. Suitability of the site for the development 
 
Given the proposal does not meet the requirements in regard to maximum building 
height, it is considered that the site is unsuitable for an industrial development of this 
size.  
 
Furthermore, the Applicant has not demonstrated that the site is suitable with respect 
to the potential contamination, with potential for “undetected soil hotspots or impact to 
groundwater” identified in the Phase 1 Contaminated Land Soil Investigation Report 
provided by the Applicant.  
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The proposal also includes a retail building, which is not permissible within the IN2 
Light Industrial zone under the RLEP 2014.  
 
8. The Public Interest 
 
Given the above assessment, it is not considered that approval of the application 
would be in the public interest as the site is not suitable for the proposed 
development and the proposal fails to achieve the objectives of the IN2 zone.  
 
9. Submissions 
 
In accordance with RDCP 2014 Part 2.1 Notice of Development Applications, the 
proposal was advertised in the Northern District Times dated 25 January 2017 and 
owners of surrounding properties were given notice of the application. In response, 
sixteen (16) submissions objecting to the development were received. 
 
The submissions raised the following issues: 
 
 Building height. 
 Building setback. 
 Amenity (includes privacy, overshadowing, visual impact, noise and 

stormwater runoff). 
 Traffic and parking. 
 Tree removal. 
 Out of character with the area. 
 Location of existing retaining wall. 
 Quality of documentation. 
 
As a result of design changes to address issues raised in Council’s letter, the 
development was re-notified to surrounding property owners from 8 August 2017 to 
24 August 2017.  During this notification period, additional design changes were 
undertaken to reduce the massing of Warehouse 1 at the interface to the adjacent 
residential properties to the southeast. The design changes included the 
establishment of a setback and a ‘stepping down’ of the building envelope. 
 
Therefore, a third neighbour notification was undertaken from 17 August 2017 to 1 
September 2017. A total of seven (7) submissions objecting to the amended 
development were received. 
 
The submissions were received from the following properties and are shown in 
Figure 20 below: 
 

Address 

7 Nelson Street, Gladesville  15 College Street, Gladesville  
4 Nelson Street, Gladesville  2 Nelson Street, Gladesville  
8 Nelson Street, Gladesville  18 College Street, Gladesville  
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Address 

6 Nelson Street, Gladesville  10 Nelson Street, Gladesville  
3 Orient Street, Gladesville  12 Nelson Street, Gladesville 
25 College Street, Gladesville  9 Buffalo Road, Gladesville  
2 Nelson Street, Gladesville  18 Buffalo Road, Gladesville 

 

 
Figure 20: Location of properties objecting to the development application (property shown with blue 
star) 
 
The amended plans that were received by Council on 6 December 2019 were not re-
notified given the amendments only related to a slight reduction in building height for 
part of Warehouse 1. It is noted that the height shown on the amended plans 
received on 6 December 2019 is incorrect.  
 
The issues raised in these submissions are discussed below. 
 
 Building height 
 
“The proposed building height does not comply with the building height control in 
Ryde LEP 2014 and is out of scale with buildings in the area.” 
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Comment 
The proposed development exceeds the maximum permitted building height of 10m 
by between 0.8m and 1m.  
 
The Applicant has failed to provide sufficient justification for the variation to the 
building height development standard, and as such, this forms reason for refusal of 
the application.  
  
 Building setback 
 
“The setback of the development to the shared boundary with residential properties 
which is supposed to be 4.5m is only 2.6m.” 
 
Comment 
In the absence of any setback controls in RDCP 2014 or other Council policies, it was 
suggested to the applicant that a side setback of 4.5m be established to the shared 
boundary with the adjacent residential properties to the south east. 
 
While the proposal has been amended to provide a setback less than the suggested 
4.5m setback, being 3m, the height of the development has been reduced at the 
interface to the residential properties by introducing a ‘step’ in the building envelope 
to Warehouse 1. 
 
The resulting mass of the development 5.9m in height for a distance of 7.5m from the 
shared boundary and on this basis is considered to maintain a suitable level of 
amenity to the adjacent residential properties and therefore achieves the intent of the 
setback control. 
 
This setback is consistent with the recent Land & Environment Court approval 
adjoining the site at No. 23-25 Higginbotham Road.  
 
Therefore, this concern does not warrant refusal of this application.  
 
 Amenity 
 
“The development will impact our privacy, block natural sunlight, overshadow our 
properties and block natural sunlight.” 
 
Comment 
While Part 3.3 Dwelling Houses and Dual Occupancy (attached) of Ryde DCP 2014 
does not apply to the subject development application, the affected properties and 
source of the objections are from residential dwellings facing Nelson Street. 
 
In this regard, Part 3.3 sets the controls and the acceptable level of solar access and 
of overshadowing for dwelling houses within the R2 Low Density zone.  
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Section 2.14.1(e) of this Part contains the following controls relating to solar access 
for neighbouring properties: 

 
“e.     For neighbouring properties ensure: 
 

i. sunlight to at least 50% of the principal area of ground level private open 
space of adjacent properties is not reduced to less than two hours between 
9am and 3pm on June 21; and  

ii. windows to north-facing living areas of neighbouring dwellings receive at 
least 3 hours of sunlight between 9am and 3pm on 21 June over a portion 
of their surface, where this can be reasonably maintained given the 
orientation topography of the subject and neighbouring sites”. 

 
Figures 21 to 23 below identifies the overshadowing as a result of the development 
as proposed. 
 
 

 
                         Figure 21: Overshadowing at 9.00am on 21 June. 
 

6 Nelson 

8 Nelson 
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                       Figure 22: Overshadowing at Noon on 21 June. 
 

 
                        Figure 23: Overshadowing at 3.00pm on 21 June. 
 
The most affected residential properties are Nos. 6 and 8 Nelson Street which will 
partly overshadowed at 3.00pm as a result of the proposed development. The extent 
of overshowing caused by the development however will still comply with the relevant 
controls with: 
 

6 Nelson 

8 Nelson 

6 Nelson 

8 Nelson 
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i. sunlight to at least 50% of the principal area of ground level private open space of 
adjacent properties is not reduced to less than two hours between 9 am and 3 pm 
on June 21with solar access still achieved to the rear yards of the properties 
between 9 am and 12 noon; and  

ii. windows to north-facing living areas of neighbouring will not be affected by the 
development which is situated to the west of the affected residential properties. 

 
Therefore, this concern does not warrant refusal of the application.  
 
 Character of the area 
 
“The scale and appearance of the proposed warehouse is totally out of keeping with 
the character and history of the adjoining properties.” 
 
Comment 
The subject development is situated at the boundary of the IN2 Light Industrial and 
R2 Low Density Residential zoning. Each of these zones have different objectives 
and characters.  
 
To expect an industrial development to be ‘in keeping with’ the scale and appearance 
of residential properties on R2 zoned land is unreasonable. The land has different 
height and floor space controls applying and permit different types of development. 
 
However, the overall height of the development does not comply with the maximum 
building height for the land zoned IN2 Light Industrial, and its scale therefore is not 
considered in keeping with the character of the light industrial precinct of Buffalo 
Road.  
 
Additionally, the proposed retail use is not permissible in the zone, and is therefore 
considered incompatible with the surrounding light industrial area.  
 
This forms reason for refusal of the application.  
 
 Tree retention 
 
“The application indicates there is no significant vegetation on the site. This is 
incorrect.” 
 
Comment 
This submission was received following the first notification of the DA, with amended 
plans being provided following a number of letters from Council requesting additional 
information. Additional information included a Landscape Plan prepared by Site 
Design & Studios (dated 24 August 2017) and Arborist Report prepared by Naturally 
Trees (dated 25 July 2017). The proposal includes the removal of 4 trees, including 
one exempt species, one street tree and two site trees.  
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The above-mentioned documents were reviewed by Council’s Consultant Landscape 
Architect who advised that tree removal including two site trees is supported.  
 
However, the impact of the proposal on a tree located on No. 23 Higginbotham Road 
is considered unacceptable. This forms reason for refusal of the application.  
 
 Complying development requirements for industrial development 
 
“The proposed development contravenes normal practise and State Planning 
Guidelines for complying developments between residential and industrial areas with 
regard to setbacks, height and landscaping.” 
 
Comment 
SEPP (Exempt and Complying Development Codes) 2008 requires a side setback of 
4.5m for industrial buildings with floor area between 1,000m² and 5,000m² that adjoin 
a residential zone, in addition to a 3m landscape setback. This policy applies to 
complying development applications sought under this piece of legislation.  
 
The subject application is a development application to be assessed under RLEP 
2014. Accordingly these controls do not apply to the subject development.  
 
A merit based assessment has been carried out with regard to the landscaping and 
built form of the proposed development. The proposed setbacks are considered 
acceptable, however, the proposal does not comply with the maximum building 
height development standard set by the RLEP 2014.  
 
 Quality of documentation 
 
“Many submissions raise that the documents submitted omit key information, provide 
incorrect details and inadequately address the impacts of the development on 
residential amenity.” 
 
Comment 
Council wrote to the applicant on a number of occasions requesting additional 
information and amendments to the proposal. Any omission of information or areas 
requiring additional attention was raised in these letters for the applicant to respond 
and to assist Council in the assessment of the application. 
 
It is noted that the amended plans provided do not accurately reflect the proposed 
building height. This forms reason for the refusal of this application.  
 
 Control of vermin 
 
“A submission raises concern that retaining trees is imperative in keeping the rat 
populations down and to provide a barrier between the residential and industrial 
properties to reduce heat reflection.” 
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Comment 
The submission advises that a landscaped zone is required to assist in controlling 
vermin and providing a physical barrier to reduce the heat impacts of the mass of the 
building on residential properties.  
 
The proposed development includes a 3m setback to the Nelson Street property 
boundaries. Within this setback, existing trees which are to be retained could provide 
adequate screening between the lots for the abovementioned purposes. 
 
The proposed development does propose to retain a landscaped setback between 
the residential properties as raised in the submission, however the ongoing 
management of vermin is not a matter that is considered to be directly relevant to the 
determination of this development application. 
 
In relation to vermin control under clause 21 of the Public Health (General) 
Regulation 2002, occupiers of premises are required to take reasonable measures to 
keep the premises free of fleas, other disease-carrying insects, rats and mice. Where 
a property is providing a harbourage for disease-carrying pests, Council 
Environmental Health Officers can order the owner or occupier to take action to place 
the premises in a healthy condition. 
 
Therefore, this does not warrant the refusal of this application. 
 
10. Referrals 
 
Note: Given the extensive history of this application, only the most recent comments 
have been provided below: 
 
City Works (Stormwater and Catchments) 
 
The application was referred to the Stormwater and Catchments team of Council’s 
City Works Department on numerous occasions throughout the assessment of the 
application.  
 
Subsequent to the submission of Flooding Assessment Report and Stormwater Plans 
on 13 August 2019 the following comments were provided on 3 September 2019. It is 
noted that the most recent architectural plans (Revision F) were not referred to City 
Works, as the amendments did not relate to the stormwater design.  
 

“Referenced documents 
 Flooding Assessment Report (29-35 Buffalo Road Redevelopment) prepared 

by GHD dated August 2019. 

 Architectural Plan Drawings, Project 15-5669, Revision E, prepared by 
Brewster Murray dated 2 July 2018. 
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 Stormwater Plan Drawings, Revision C, prepared by Brewster Murray dated 
14 August 2017. 

 
Flood-affectation 
The site is affected by the Low to High flood risk precincts. 
 
Council drainage infrastructure 
An existing 1050 mm diameter pipe traverses the site via a 1.83 wide drainage 
easement. 
 
Post-development flood impacts 
 Flood hazard: The post-development condition generally reduces the extent of 

H5/H6 (high) hazard down to primarily H1 (low) hazard except for the area 
between buildings which remains at H5 category. The Applicant’s engineering 
report has indicated that this is a modelling artefact. Overall, the post-
development condition has reduced (but not eliminated) the flood hazard in the 
area. 

 
 Flood level: The post-development flood level increases are primarily 

contained within the lot and to the frontage on Buffalo Road. It is noted that 
there are no adverse impacts to adjacent properties and therefore no expected 
affectation on freeboard levels for adjacent properties. Within the site, the 
degree of flood hazard as generally been reduced. 

 
The Stormwater and Catchments team have no objection to approval of the 
application subject to conditions.” 

 
City Works (Traffic) 
 
The application was referred to the Traffic team of Council’s City Works Department 
and the following comments have been provided:  
 

“The traffic report prepared by Transport and Traffic Planning Associates 
dated July 2017 (Rev D) has been reviewed by Traffic Section.  
 
Traffic generation for the proposed development (i.e. 4,076m2 warehouse) is 
expected to be around 20 vehicle trips per peak hour. 
 
The existing development (i.e. 2,200m² warehouse) would generate about 11 
vehicle trips per peak hour. Therefore, the net increase in traffic is expected to 
about 9 additional vehicle trips per hour. This equates to 1 vehicle every 6 
minutes, which is considered negligible on the road network. 
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From a Traffic perspective there are no objections for the approval of this 
application subject to conditions.” 

 
Senior Development Engineer 
 
The application was referred to Council’s Senior Development Engineer on numerous 
occasions throughout the assessment of this application, and the following comments 
have been provided:  
 

“A summary of the matters raised in the Development Engineering responses 
so far are; 
 
Response dated 18 April 2017 
 
 The site is burdened by a Drainage easement over a line of pipes 

emanating from 23 to 27 Buffalo Road. Whilst there does not appear to be 
a submission from the beneficiary of the easement, it is warranted that 
some overland flow-path be provided in the event of blockage of this 
system. The applicant has undertaken this and it is considered warranted 
that the easement be formalised to ensure it is preserved. 
 

 A second easement was noted to traverse the western portion of the lot 
and appeared related to sewer. 

 
 Various corrections to the stormwater plans were required. 
 
Response dated 27 November 2018 
 

 Revised stormwater plans were submitted addressing the above matters. 
 

 The easement matters were addressed. 
 
Recommendation 
 
In terms of the Development Engineering aspects of the application, there are 
no issues present and the following conditions are advised.  
 
A review of the Stormwater Asset section comments notes; 
 
 Their conditions do not address the modification of Council drainage 

infrastructure fronting the site in Buffalo Road. An existing kerb inlet pit is 
located in the region of the driveway crossover. It is advised that the lintel 
be replaced with an industrial grate and an additional extended kerb inlet 
pit be located on the western side of the crossover (upstream) so as to 



 
 
 
 RLPP Development Application  Page 152 

 
ITEM 2 (continued) 

Ryde Local Planning Panel Meeting No. 1/20 - Thursday 13 February 2020 
 
 

maintain the inlet capacity of Councils system. This is addressed by 
condition of consent. 
 

 CWI have raised concerns regarding the portions of the proposed works 
encroaching into the easement. This has not been resolved and is 
therefore addressed in the conditions following. This may result in portions 
of the structure / development cantilevering over the easement. Where this 
cannot be achieved, to ensure Council has unfettered access to the 
easement the applicant will need to register a covenant on the lot requiring 
these elements to be removed at the request of Council. 

 
 Their recommended conditions place several flood requirements at the 

latter stage of the consent (Prior to OC) however these elements are best 
placed prior to CC so as to be implanted in the design phase. The flood 
conditions have therefore been reconfigured. 

 
 It is understood that the development of the downstream lot went to appeal 

where it was agreed that a Positive Covenant will be registered on the title 
requiring the owner maintain the flood mitigation system (i.e. open channel) 
as approved, etc. A similar condition is imposed.” 

 
Environmental Health Officer 
 
The application was referred to Council’s Environmental Health Department for 
review of the Preliminary Site Investigation.  The following comments have been 
provided: 
 

“The report prepared by Douglas Partners dated June 2017, presents the 
results of the Preliminary Site Investigation (PSI) for the proposed commercial 
development at 29 to 35 Buffalo Road, Gladesville. 
 
Based on site history information and the site walkover, the following potential 
sources of contamination and associated contaminants of potential concern 
(COPC) have been identified. 
 

S1 Filling of unknown origin potentially 
present across the whole of the site 

Metals, TPH, BTEX, PAH, PCB, OCP, phenol 
and asbestos 

S2 Fuel and turpentine storage in 
Aboveground Storage Tanks 

Metals, TPH, BTEX, PAH, phenols and VOC 

S3 Historical and current activities 
including use and storage of solvents, 
turpentine, potentially manufacture 
and/or storage of laminated & 

Metals, OCP, OPP, PCB, VOC, phenols and 
asbestos 
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chemical products and cabinet 
making 

S4 Existing buildings on site Hazardous building materials such as 
asbestos, lead based paints, PCB capacitors 
and/or synthetic mineral fibres (SMF). 

S5 Adjacent land uses of light industrial 
units 

Metals, TPH, PAH, VOC and asbestos 

 
As a consequence of the Preliminary Site Investigation, the site is currently not 
considered suitable for the proposed development and, based on the site 
history and the considerable number of chemicals of potential concern 
identified on site. 
 
The environmental consultant has recommended “that a detailed site 
investigation (DSI) be undertaken to characterise the soil and groundwater 
quality and to assess the suitability of the site for the proposed development.” 

 
As such, Council requested that the Applicant provide a Phase 2 Contamination 
Report to demonstrate that the site is suitable for the proposal. The Applicant 
submitted a Phase 1 Contaminated Land Soil Investigation Report by Environmental 
Advisor Pty Ltd (dated 11/11/19). This report was reviewed by Council’s 
Environmental Health Officer, and the following comments were made:  
 

“Reference is made to the submitted Phase 1 Contaminated Land Soil 
Investigation Report by Environmental Advisor Pty Ltd –dated 11/11/19 for the 
development at 29-35 Buffalo Road, Gladesville. 
 
The report concluded that the “site could be made suitable for on-going 
commercial/industrial usage, however, based upon the identified areas and 
contaminants of potential concern, we cannot completely rule out the potential 
for undetected soil hotspots or impact to groundwater”.  The report also 
recommends additional soil sampling, further investigation of any underground 
tanks, pit or sump. 
 
Council’s EHO has previously raised concerns with the use of the site in 
particular its site history, chemical store on the site and possible ground water 
contamination.  
 
The location of the proposed development is also very close to Buffalo Creek.   
 
I believe a detail Site Investigation Phase 2 –Site Contamination should be 
conducted to rule out any possible land or ground water contamination prior to 
the determination of the Development Application.” 

 
Assessing Officer comment:  
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Given Council requested that the Applicant provide a Phase 2 Site Contamination 
report on multiple occasions, a further request for information was not sent to the 
Applicant following receipt of the above comments from Council’s Environmental 
Health Officer.  
 
Consultant Landscape Architect (CPS) 
 
The application was referred to Council’s Consultant Landscape Architect on multiple 
occasions. The following summary table was provided in response to the 
Arboricultural Impact Appraisal and Method Statement dated 25 July 2017:  
 

Tree Species (Common Name) Proposed Recommendation CPS Comment 

1 Ligustrum sp. Privet Arborist Report: Remove 
Plans: Retain 

Removal not supported – 
tree located on adjoining 
allotment and must be 
protected 

2 Ligustrum sp. Privet Arborist Report: Remove 
Plans: Retain 

Removal not supported – 
tree located on adjoining 
allotment and must be 
protected 

3 Tristaniopsis laurina Water 
Gum 

Retain & Protect Agreed – subject to tree 
protection conditions & 
concurrence with 
Council’s public works 
team/TMO 

4 Tristaniopsis laurina Water 
Gum 

Remove Agreed – subject to tree 
protection conditions & 
concurrence with 
Council’s public works 
team/TMO 

5 Tristaniopsis laurina Water 
Gum 

Retain & Protect Agreed – subject to tree 
protection conditions & 
concurrence with 
Council’s public works 
team/TMO 

6 Ligustrum sp. Privet Remove Agreed – exempt species 
under Part 9.5 of Ryde 
DCP 2014 

7 Toona ciliata Red Cedar Remove Agreed – subject to 
replacement planting 
conditions 

8 Toona ciliata Red Cedar Remove Agreed – subject to 
replacement planting 
conditions 

9 Ligustrum sp. Privet Retain & Protect Agreed – subject to tree 
protection conditions 

10 Eucalyptus saligna Sydney 
Blue Gum 

Retain & Protect Agreed – subject to tree 
protection conditions 

11 Cupressus sp. Cypress Pine Retain & Protect Agreed – subject to tree 
protection conditions 
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Tree Species (Common Name) Proposed Recommendation CPS Comment 

12 Syncarpia glomulifera 
Turpentine 

Retain & Protect Agreed – subject to tree 
protection conditions 

 
Following the submission of a supplementary Preliminary Tree Report dated 5 
December 2019, Council’s Consultant Landscape Architect provided the following 
comments: 
 

“This assessment considers the proposed impact on existing trees as part of a 
development application for the construction of a new warehouse, office and 
retail development at the subject site being 29-35 Buffalo Road, Gladesville. 
 
The development is likely to impact two (2) ‘exempt’ weed species (Ligustrum 
lucidum – Broadleaf Privet) as a result of the proposed driveway slab and 
stormwater infrastructure to be constructed adjacent. These trees whilst listed 
as exempt under Part 9.5 of the Ryde DCP 2014 are located on the adjoining 
allotment and must be retained and protected as part of the proposed 
development. Whilst these trees are resilient to construction related stresses, it 
is considered unlikely that Tree 1 will tolerate the level of impact proposed and 
therefore the proposal as submitted is not supported. 
 
It is noted that support for the removal of these trees would be provided if 
owner’s consent from the neighbouring property owner was submitted 
approving their removal. It is recommended that this be suggested to the 
applicant.” 

 
Assessing Officer comment:  
 
Council’s Consultant Landscape Architect has assessed that, subject to conditions, 
Tree 2 is able to be retained. The assessment also concludes that Tree 1 is not 
capable of retention should the proposal be approved, and given no owner’s consent 
has been provided for the removal of Tree 1, this warrants refusal of the application.  
 
Tree Management Officer 
 
The application was referred to Council Tree Management Officer with respect to the 
removal of a street tree (T4) on Buffalo Road. The following comments have been 
provided: 
 

“The supplied plans indicate that the new driveway crossover and layback will 
be installed at a location that will require the removal of T4. 
 
If this tree is to be removed to facilitate this installation then a replacement tree 
would be required to replace the lost amenity.” 

 
Heritage Advisor 
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Comment was sought from Council’s Heritage Advisor as the development site is 
located within the vicinity of the Field of Mars Reserve, which is an item of heritage 
significance (listed on Schedule 5 of the RLEP 2014). The heritage Advisor’s 
comments are provided below: 
 

“The subject site forms a part of the Buffalo Road light industrial precinct, 
which is largely characterised by warehouse buildings of a varied form and 
scale, though predominantly utilitarian in their language. 
 
The existing building displays non-descript features which culminate equally in 
a utilitarian form, attributed to the mid to late 20th century and has little 
architectural value. 
 
Demolition of the existing building is supported. 
 
While the subject site is within the vicinity of the Field of Mars Reserve, it is in 
fact, with close proximity only to a narrow allotment that serves as a small 
throat to the reserve proper. 
 
The intervening development at the rear of the site and on either side of 
Higginbotham Road obscures a direct line of sight to the reserve and as the 
proposed development will adopt a scale, height and overall building envelope 
which is largely consistent with the established building typology within the 
light industrial precinct, the proposal will not result in any adverse visual 
impacts on the broader setting of the Field of Mars Reserve. 
 
The proposal is supported accordingly.” 

 
11. Conclusion 
 
After consideration of the development against section 4.15 of the Environmental 
Planning and Assessment Act 1979, the development application is recommended 
for refusal for the following reasons:  
 

1. The proposed development is not permissible within the IN2 – Light Industrial 
zone under the RLEP 2014.  
 

2. The proposed development fails to comply with the maximum building height 
development standard as required by Clause 4.3 of the Ryde LEP 2014. It is 
not considered that the development is consistent with the objectives of this 
development standard.  
 

3. The site is not considered suitable for the proposed development given the 
potential site contamination and impact to the groundwater.  
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4. The proposed development will adversely impact a tree on the adjoining 
property. Given owner’s consent for the removal of this tree has not been 
provided, its removal is not permissible.  

 
The proposed development is not considered to be in the public interest. 
 
 
12. Recommendation 

 
Pursuant to Section 4.16 of the Environmental Planning and Assessment Act 1979, 
the following is recommended: 
 

1. That Development Application LDA2016/0617 for the construction of two 
warehouses, a retail/office building, at grade parking for 30 vehicles and 
landscape, drainage works and the use of the warehouse buildings for the 
purpose of a warehouse and distribution centre at Nos. 29, 33 & 35 Buffalo 
Road, Gladesville, be refused for the following reasons: 

 
(a) The proposed development is not permissible in the IN2 Light 

Industrial zone under the RLEP 2014, which prohibits ‘retail premises’ 
in the zone.  

 
(b) The proposed development exceeds the maximum building height and 

is inconsistent with the requirements and objectives of Clause 4.3 of 
the Ryde LEP 2014. 
 

(c) The proposed development failed to submit a satisfactory written 
request to vary the building height development standard which 
complies with Clause 4.6 Exceptions to development standards of the 
Ryde LEP 2014.  

 

(d) Pursuant to Section 4.15(1)(a)(i) of the Environmental Planning and 
Assessment Act 1979, the development fails to comply with the 
provisions of SEPP 55 – Remediation of Land, in that it has failed to 
demonstrate that the site is suitable for the proposed development in 
its contaminated state. 

 

(e) Pursuant to Section 4.15(1)(a)(iii) of the Environmental Planning and 
Assessment Act 1979, the development does not comply with the 
provisions of Part 9.5 of the Ryde DCP 2014, as it will have an 
adverse impact on a tree on the adjoining property.  
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(f) Pursuant to Section 4.15(1)(c) of the Environmental Planning and 
Assessment Act 1979, the proposed development is not suitable for 
the site as:  

 
 The proposal does not meet key development standards under the 

relevant planning controls;  
 The site has been identified as potentially being affected by soil 

contamination.  
 The applicant has failed to demonstrate that the proposed 

development will not have an adverse impact on the groundwater.  
 

(g) Pursuant to Section 4.15(1)(e) of the Environmental Planning and 
Assessment Act 1979, the development is not in the public interest 
because it fails to achieve the objectives and requirements of the 
applicable environmental planning instruments.  

 

2. The objectors be advised of the decision. 
 

 
ATTACHMENTS 
1  Clause 4.6 Variation  
2  A3 Plans - subject to copyright provisions - CIRCULATED UNDER SEPARATE 

COVER 
 

  
 
Report Prepared By: 
 
Madeline Thomas  
Assessment Officer - Town Planner  
 
Report Approved By: 
 
Sandra Mccarry 
Acting Senior Coordinator - Major Development 
 
Sandra Bailey 
Manager - Development Assessment 
 
Liz Coad 
Director - City Planning and Environment  
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