
City of Ryde Local Planning Panel 
AGENDA NO. 6/21 

Meeting Date: Thursday 12 August 2021 
Location: Meeting held remotely
Time:  5.00pm 

City of Ryde Local Planning Panel Meetings will be recorded on audio tape for minute-taking 
purposes as authorised by the Local Government Act 1993.   City of Ryde Local 

Planning Panel Meetings will also be webcast. 

NOTICE OF BUSINESS 
Item Page 

DECLARATIONS OF INTEREST 

DEVELOPMENT APPLICATION 

1 25-29 Nancarrow Avenue, Ryde  Section 4.55(1A) to modify class 
numbers and opening hours for an existing gym/fitness centre. The 
current hours of operation are 5am to 8am and 5pm to 10pm (Monday-
Friday); and 5:45am to 10am (Saturday) and are proposed to change to 
5am to 8:30pm (Monday to Friday) and 5:45am to 12:00pm (Saturday). 
The proposed modification also seeks to change the maximum class 
size from 12 people to 30 people.  MOD2021/0001 to modify 
LDA2015/0084 ................................................................................................. 3 

There are no LPP Planning Proposals 
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DEVELOPMENT APPLICATIONS 

1 25-29 Nancarrow Avenue, Ryde

Section 4.55(1A) to modify class numbers and opening hours for an 
existing gym/fitness centre. The current hours of operation are 5am to 
8am and 5pm to 10pm (Monday-Friday); and 5:45am to 10am (Saturday) 
and are proposed to change to 5am to 8:30pm (Monday to Friday) and 
5:45am to 12:00pm (Saturday). The proposed modification also seeks to 
change the maximum class size from 12 people to 30 people. 

MOD2021/0001 to modify LDA2015/0084 

Report prepared by: Consultant Planner; Senior Town Planner 
Report approved by: Senior Coordinator - Development Assessment; Manager - 

Development Assessment; Director - City Planning and 
Environment 

File Number: GRP/09/6/12/1/2 - BP21/749 

City of Ryde  
Local Planning Panel Report 

DA Number MOD2021/0001 to Modify Development Consent 
No. LDA2015/0084 

Site Address & Ward 
25-29 Nancarrow Avenue, Ryde NSW 2112
Lot 1 Deposited Plan 120474
Central Ward

Zoning B4 – Mixed Use 

Proposal 

Section 4.55(1A) to modify class numbers and 
opening hours for an existing gym/fitness centre. 
The current hours of operation are 5am to 8am 
and 5pm to 10pm (Monday-Friday); and 5:45am 
to 10am (Saturday) and are proposed to change 
to 5am to 8:30pm (Monday to Friday) and 5:45am 
to 12:00pm (Saturday). The proposed modification 
also seeks to change the maximum class size 
from 12 people to 30 people. 

Property Owners ELLS Trading P/L 

Applicant Josh Annesley 
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Report Author Brendon Clendenning, Consultant Planner 

Lodgement Date 4 January 2021 

Notification 1 No. of 
Submissions 

Twenty (21) submissions received.  
Ten (10) submissions objected to the proposed 
development. 
Eleven (11) submissions received in support of 
the proposed development.  

Cost of Works $20,000.00 (original DA cost) 

Reason for Referral to 
LPP 

Contentious development – (b) in any other 
case – is the subject of 10 or more unique 
submissions by way of objection. 
Schedule 1, Part 2 of Local Planning Panels 
Direction 

Recommendation Refusal 

Attachments  

Attachment 1 – Applicant acoustic report 
Attachment 2 – GHD acoustic report 
Attachment 3 – Plans approved by LDA2015/0084 
Attachment 4 – Conditions of consent 
LDA2015/0084 
Attachment 5 – Plan of Management  

 
 

 
1. Executive Summary 
 
The subject modification application (MOD2021/0001) was lodged on 4 January 2021 
and seeks consent to modify class numbers and opening hours for an existing 
gym/fitness centre. The current hours of operation are 5am to 8am and 5pm to 10pm 
(Monday-Friday); and 5:45am to 10am (Saturday) and are proposed to change to 5am 
to 8:30pm (Monday to Friday) and 5:45am to 12:00pm (Saturday). The proposed 
modification also seeks to change the maximum class size from 12 people to 30 
people. 
 
The application was advertised in accordance with the provisions of the Ryde 
Development Control Plan 2014 (RDCP2014), and twenty one (21) submissions were 
received, ten (10) of which objected to the proposed development and eleven (11) in 
support of the proposal. In accordance with the Environmental Planning and 
Assessment Act 1979, Section 9.1 – Directions by the Minister, this application is 
reported to the Ryde Local Planning Panel for determination as it is a contentious 
development, having received ten (10) unique submissions by way of objection. 
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The original DA (LDA2015/0084) was approved on 31 March 2015 for the fit out and 
use for a fitness studio and business identification signage. The DA was approved 
subject to conditions, and the current applicant is understood to have replaced the 
original operator in April 2019. Council began receiving noise generated complaints 
from the public from May 2019 to date, with noise testing carried out to determine the 
potential for non-compliance with the original DA consent. 
 
The original development consent was subject to a number of conditions relating to 
noise control and Council has previously issued notices to the applicant seeking 
compliance with these conditions of consent, which have yet to be complied with. The 
application seeks changes that would further exacerbate noise issues, in addition to 
putting further pressure on the onsite carparking. 
 
The applicant is currently not meeting existing obligations in respect to the operation 
of the gym. This would be further exacerbated by extending the hours of operation for 
the gym. Combined with a lack of car parking on site or in the immediate area, this 
application cannot be supported and is recommended for refusal. 
 
2. The Site and Locality 
 
The subject site at 25-29 Nancarrow Avenue is legally described as Lot 1 in Deposited 
Plan 120474. The subject site is a rectangular shaped allotment located on the northern 
side of the intersection of Nancarrow Avenue and Hamilton Crescent West. The site 
has a frontage to Nancarrow Avenue of approximately 40m and a frontage of 
approximately 46m to Hamilton Crescent West. The total site area is 1,843.47m². 
 
The site is a multi-unit industrial development, containing three attached buildings, 
each aligned to front Nancarrow Avenue. The subject premises is located within the 
central building within Unit 3. The local topography falls steeply towards the north-west, 
and as a consequence, despite being adjacent to one another, the two driveways to 
the subject premises are separated by a retaining wall. The higher driveway crossing, 
located in the centre of the subject building, is connected to a roller door which serves 
as the primary access to the subject premises, and noise emanating through this door 
is the subject of complaints. The lower driveway crossing is connected to an opening, 
which may have contained a door at some point in the past but has been inoperable 
for some time. A pedestrian door is located at the south-eastern end of the frontage, 
above a small elevated set of external stairs. 
 
The only portion of the subject site that is not occupied by buildings is the parking area 
located forward of the north-western building, which is the smallest of the three 
buildings on site. This parking area accommodates up to approximately seven parking 
spaces.  
 
The site is located within a locality which has recently experienced a rapid transition 
from industrial uses to high-density residential and mixed use development. High 
density residential dwellings surround the subject site to the east, west and south, as 
well as along Nancarrow Avenue and Hamilton Crescent West. The building is remnant 
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of the former industrial zoning of the land. Other premises on the site comprise vehicle 
body repair workshops and vehicle repair stations, which are now prohibited 
development and operating under existing use rights. Land within the R2 Low Density 
Residential zone is located approximately 60m to the north-east. 

Figure 1: Aerial photograph of the site in context. 

Figure 2: The subject site as viewed from Nancarrow Avenue 
Source: CPS Site Visit (09.07.2021). 
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Adjoining to the west is No. 31 Nancarrow Avenue which comprises of an industrial 
warehouse for a car and truck rental business (Figure 3). To the south-west, on the 
opposite side of Nancarrow Avenue, is No. 12 Nancarrow Avenue which comprises of 
recent high density residential apartment development (Figure 4). Many of the 
complaints relating to the existing use of the gym have originated from this property, 
and this property is located directly opposite the building entries. 
 
 
To the south-east, on the opposite side of Hamilton Crescent West, is No. 16 
Constitution Road which also comprises of recent high density residential apartment 
development (Figure 5). Adjoining to the north-eastern rear of the subject site is Nos. 
20-24 Constitution Road, which each comprise of a single storey brick dwelling with a 
tile roof (Figures 6 & 7), while No. 24 Constitution Road comprises of a two (2) storey 
industrial building (Figure 8).  
 
Development within the surrounding area primarily consists of high-density residential 
accommodation in the form of residential flat buildings, with some remaining industrial 
uses. Refer to Figure 9 and Figure 10.  
 
 

 
Figure 3: The adjoining vehicle rental building at No. 31 Nancarrow Avenue. 

Source:  Site Visit (09.07.2021). 
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Figure 4: The adjoining high-density apartments at No. 12 Nancarrow 

Avenue 
Source: Site Visit (09.07.2021). 

 
 

 
Figure 5: High-density apartments at No. 16 Constitution Road 

Source: Site Visit (09.07.2021). 
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Figure 6: The adjoining dwelling house to the north-east at No. 20 Constitution 

Road 
Source: Site Visit (09.07.2021) 

 
 

 
Figure 7: The adjoining dwelling house to the north-east at No. 22 Constitution 

Road 
Source: Site Visit (09.07.2021) 
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Figure 8: The adjoining allotment to the north at No. 24 Constitution Road 

Source: Site Visit (09.07.2021) 
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Figure 10: Looking south-east along Nancarrow Avenue from the Subject Site 
Source: Site Visit (09.07.2021) 

 
3. The Proposal 
 
The proposed Section 4.55(1A) modification application seeks to modify class numbers 
and opening hours for an existing gym/fitness centre. The current approved hours of 
operations are 5am to 8am and 5pm to 10pm (Monday-Friday); and 5:45am to 10am 
(Saturday) and these hours are listed within Condition 33 of the development consent.  
 
The proposal seeks to change these hours to 5am to 8:30pm (Monday to Friday) and 
5:45am to 12:00pm (Saturday). The proposed modification also seeks to change the 
maximum class size from 12 people, as prescribed by Condition 37, to 30 people. 
 
The development has a recent history of noise complaints that are relevant to this 
modification. Conditions of consent that are relevant to this assessment, including 
those sought for modification, and those relevant to the control of acoustic impacts, are 
reproduced below: 
 

33. Hours of operation. The hours of operation are to be restricted to: 

• 5am to 8am and 5pm to 10pm (Monday-Friday); and 

• 5:45am to 10am (Saturday) 

37. Maximum class size. No class is to have more than 12 people. 
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42. Offensive noise. The use of the premises must not cause the emission of
‘offensive noise’ as defined in the Protection of the Environment Operations Act
1997.

43. Noise and vibration from plant or equipment. Unless otherwise provided in
this Consent, the operation of any plant or equipment installed on the premises
must not cause:

(a) The emission of noise that exceeds the background noise level by more
than 5dBA when measured at, or computed for, the most affected point, on
or within the boundary of the most affected receiver. Modifying factor
corrections must be applied for tonal, impulsive, low frequency or
intermittent noise in accordance with the New South Wales Industrial Noise
Policy (EPA, 2000).

(b) An internal noise level in any adjoining occupancy that exceeds the
recommended design sound levels specified in Australian/New Zealand
Standard AS/NZS 2107:2000 Acoustics - Recommended design sound
levels and reverberation times for building interiors.

(c) The transmission of vibration to any place of different occupancy.

45. Noise Limits. Notwithstanding compliance with any other noise conditions of
this consent, noise from the premises or related activities must not be audible in
any habitable room in any residential premises between the hours of 10pm and
7.00am.

46. Council may require acoustical consultant's report. Council may require the
submission of a report from an appropriately qualified acoustical consultant
demonstrating compliance with the relevant noise and vibration criteria.

4. Background

A history of the current use is contained within the table below, with the majority of this 
information contained within the referral provided by Council’s Environmental Health 
Officer. 

25 February 
2015 

A development application (LDA2015/0084) was lodged to Council 
for the fit out and use for fitness studio and business identification 
signage. 

1 April 2015 LDA2015/0084 was approved by Council. 
April 2019 Vale Tudo (current applicant) began operation at the subject site. 
May 2019 Council began receiving noise generated complaints from the 

public. 
20 and 22 
February 
2020 

Noise testing carried out by an Environmental Health Officer 
(EHO) from an adjacent residential unit in 12 Nancarrow Avenue. 
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The testing determined the potential for non-compliance 
with the original DA consent. 

16 March 
2020 

A Prevention Notice, pursuant to section 96 of the Protection of the 
Environment Operations Act 1997, was issued by Council directing 
the owner of Vale Tudo Training to engage a suitably qualified 
acoustical consultant to describe and assess the noise impact of 
the activities from the operation of the Vale Tudo Training gym. 

23 March 
2020 - 13 
June 2020 

Due to Covid-19 restrictions the gym was closed, and Council 
received no noise complaints. 

2 May 2020 An acoustic consultant engaged by Vale Tudo 
obtained measurements from Level 4 of 12 Nancarrow Avenue. 
This is the same location where Council obtained noise readings. 

16 June 2020 A complaint was received from a resident at 12 Nancarrow 
Avenue, indicating that noise had recommenced. 

17 June 2020 Council received Acoustic Report (Ref no. 2020-078), prepared by 
Acoustic, Vibration & Noise Pty Ltd dated 13 May 2020. 

A final warning letter was also sent to the owner of Vale Tudo, 
outlining the nature of the ongoing concerns and requesting an 
update on the status of the validation testing by 24 September 
2020. 

19 June 2020 A second Prevention Notice was issued that restricted the 
emission of noise pollution from activities undertaken at the gym. 
An extension was also provided on this day by email until 17 July 
2020 to implement the recommendations of the acoustic report 
and perform a subsequent validation assessment once required 
noise attenuation works were complete.  

Late June 
2020 

Works are understood to have commenced to build the airlock at 
the entrance as recommended by the acoustic report. 

July 2020 Email correspondence received from multiple residents advising 
that noise is continuing prior to 7:00am and is audible from within 
the residential units. 

Council requested an update from the owners of the gym on the 
works completed and status of the validation. 

August 2020 An email was sent to Vale Tudo on 3 August 2020 requesting an 
update on the status of noise validation and a reminder not to 
generate audible noise before 7:00am. A response was received 
from the owner of the gym questioning the legitimacy of the 
concerns received.  

In response, Council performed unattended noise monitoring for a 
period of one week from inside the unit of one of the affected 
residents at 12 Nancarrow Avenue. 
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The results of the monitoring revealed noise from the operation of 
the gym was audible and likely to be considered offensive during 
the “night time” period from 5:00am to 7:00am. 

September 
2020 

The recommendation was made for the gym to cease playing 
amplified music until the validation report had been completed.  

24 
September 
2020 

Email received from resident of 12 Nancarrow Avenue 
indicating that the noise had not improved in the last week and had 
been the worst since the gym operation had resumed since Covid-
19 restrictions were lifted. 

28 
September 
2020 

Following an inspection of the property, an infringement notice was 
issued for non-compliance with a Prevention Notice. 

28 October 
2020 

Following a further inspection of the property, an additional 
infringement notice was issued for non-compliance with a 
Prevention Notice. 

11 November 
2020 

In response to multiple concerns received, Council issued a final 
warning letter giving the owners a final date for the completion of 
the validation testing. 

Council explained that the date for compliance was negotiable if 
the applicant could demonstrate that the matter was progressing. 
At the conclusion of the meeting an email was sent outlining the 
outcome of the meeting with directions to assist in completing the 
validation. 

1 December 
2020 

A validation acoustic report prepared by Acoustic Logic, dated 26 
November was submitted by the owner of the gym. However, the 
report failed to adequately address noise concerns and Council 
had concerns about the validity of the report, in particular: 

a. The assessment was performed on level 2 of 12 Nancarrow
Avenue, despite knowledge that the noise is potentially being
experienced at higher level in higher apartments.

b. The background measurements were detailed to have been
obtained between 5am and 6am, while the gym operates
from 5am to 8am and 5pm to 10pm (Monday-Friday);
and 5:45am to 10am (Saturday). No data was provided with
the report to prove the results obtained are correct.

c. City of Ryde has obtained background readings that indicate
the background noise level is close to 30dB(A), which is
significantly different to the 40 dB(A) determined in the
validation report. This also contradicts the level used in the
initial acoustic impact report.
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d. There were several aspects of the noise concerns received
that were not addressed in the validation report including
dropping weights, hitting/kicking pads and noise from trainers
yelling, which have all been raised as issues by
complainants.

e. Footnote no.6 on page 5 provides a definition of
inaudibility “Inaudibility generally occurs when the measured
operational noise levels is approximately 7-10dB(A) below
the ambient noise level”. Despite this definition offered, at no
point does the assessment demonstrate that noise levels
achieve this definition.

f. The assessment has identified that noise is audible from the
balcony of the unit, when noise levels were measured at
70dBA from within the gym. Despite this, the assessment has
determined that an acceptable level of noise from within the
gym while operating is 77dBA. This contradicts the
requirements for noise to be inaudible before 7:00am.

g. The assessment concludes that “The measurements confirm
that typical operational noise emissions between 5am and
7am are compliant with the NSW EPA Noise Policy for
Industry (NPfI) 2017 guidelines provided the volume of music
is kept below 75 dB(A) Leq, which corresponds to approx.
80% of the maximum volume setting on the system amplifier”.
This does not address condition of consent no.45 and
term no.1 of the prevention notice, requiring noise to be
inaudible from 10pm to 7am.

h. City of Ryde would seek to clarify the definition
of term “inaudible” from an acoustic and/or noise level
perspective. The current agreed definition is that “inaudible”
means “cannot be heard”.

The owner of the gym was advised that City of Ryde would have 
the acoustic assessment peer reviewed by an independent 
acoustic consultant. 

4 January 
2021 

Modification application (MOD2021/0001) was lodged to Council to 
modify class numbers and opening hours for an existing 
gym/fitness centre. 

January 2021 
(throughout) 

Various further complaints were received. 

Notification – 
18 January 
2021 to 8 

The modification application was notified to surrounding properties. 
In response to this notification of the application 21 submissions 
were received. 
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February 
2021 
1 June 2021 An Independent Acoustic Report, commissioned by Council, was 

prepared by GHD, providing a number of recommended noise 
mitigation measures, which are outlined below. 

17 June 2021 A further Prevention Notice, providing a direction to take preventive 
action was issued to the owner, and the entirety of this direction is 
listed below: 
 
By 10:00pm Thursday 24 June 2021: 
 
1. Implement the following noise mitigation recommendations 

outlined in Vale Tudo Training – Independent Acoustic Report 
prepared by GHD dated 1 June 2021 which includes: 
 
a. The roller door must be kept closed at any time while the 

premises is in operation, regardless of internal noise levels. 

b. The front door and internal air lock door must be kept closed 
at any time while the premises is in operation, other than 
when patrons are entering or exiting the premises. 

c. Install an automatic self-closing device to the external 
patron door to ensure that both doors remain closed during 
operation of the premises other than when entering or 
exiting. 

d. Class sizes prior to 7am are restricted to a maximum 
capacity of 12. 

By 10:00pm Thursday 15 July 2021: 
 
1. Install a noise limiter for the amplified sound system:  

 
a. The installed sound system must always be under the 

control of the noise limiter. 

b. At all times, any amplified noise must be played through the 
installed sound system, with no temporary sound systems 
permitted. 

c. The noise limiter must be calibrated following installation to 
the following noise levels: 



 
 
 
 RLPP Development Application  Page 17 

 
ITEM 1 (continued) 

Ryde Local Planning Panel No. 6/21 - Thursday 12 August 2021 
 
 

• Between 5:00am and 7:00am – internal reverberant 
LAeq must not exceed 70dBA 

• After 7:00am – internal reverberant LAeq must not 
exceed 80dBA 

d. The noise limiter must be contained within a locked and 
secured area and only accessible by the owner/manager 
and must not be adjusted at any time. 

e. Following installation, a suitably qualified acoustic engineer 
must complete and submit a validation assessment 
including measurements within the premises and at the 
closest residential receiver to ensure the noise limiter is 
functioning to the specified noise levels. The report must be 
submitted to the City of Ryde. 

By 10:00pm Thursday 12 August 2021: 
 
1. Submit to the City of Ryde a validation report prepared by a 

suitably qualified acoustic engineer confirming that the installed 
noise limiter is functioning to the specified noise levels. 
 

2. Submit to the City of Ryde a Noise Management Plan, that 
includes the following: 
 
a. Details of internal dBA noise limits 

b. Details of site supervision, hours of operations, 
management procedures during early hours (prior to 
7:00am). 

c. Details on restrictions to amplified music, operating time, 
general use and staff designated to access. 

d. Details about any signage to inform patrons of noise issues 
and reminding patrons to enter in a quiet manner and to not 
congregate outside. 

e. Details on training guidelines for staff, specifically related to 
noise issues. 

f. Details on the process for community consultation and 
dealing with noise complaints from residents. 
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g.  Details on monitoring noise and vibration and actions to be 
taken to address complaints or non-compliances. 

18 June 2021 An email from a representative of the owner was provided to 
Council in response to the Prevention Notice. The email informs 
Council that the directions requiring action by 10:00pm Thursday 
24 June 2021 are “reasonable and achievable”; however, an 
alternative suggestion was put forward in relation to class sizes, as 
follows: 
 

“We would like to propose that the class size be increased from 
a limit of 12 to 20 people for a trial period (length to be agreed 
upon) following completion of the other four points.  We would 
propose that the other noise attenuation measures may be 
sufficient to allow the increase; however, we would be willing to 
reduce the class size to an agreed limit following this trial period 
if deemed necessary. As you can understand, reduced class 
sizes can have a financial impact on the gym, and it would be 
appreciated if we can come to a mutually beneficial agreement 
that manages noise but enables viable class sizes”. 

 
A direct request to amend the modification application did not 
accompany this email. 
 
At the time of writing this report, the applicant has not complied with 
all of the requirements for 24 June and 15 July. The Prevention 
Notice is to ensure the development is conducted in accordance 
with the approved conditions of consent. This is a separate matter 
and does not stop the Panel from determining the current Section 
4.55(1A) application. 

 
 
5. Planning Assessment  
 
5.1 Section 4.55 – Modification of Consents 
 
An assessment of the application in respect to Section 4.55 of the Environmental 
Planning and Assessment Act 1979 is detailed below. 
 
Section 4.55(1A) 
 
In accordance with Section 4.55(1A), Council may consider a modification of 
development consent if the following applies: 
 
(a) it is satisfied that the proposed modification is of minimal environmental impact 
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A number of issues have been outlined within this assessment that are associated with 
impacts that are not properly described as “minimal”, and these impacts largely inform 
the recommended reasons for refusal. The existing operation of the gym results in 
noise to adjoining residential properties between 10pm and 7am (as detailed earlier in 
this report). As such, an increase in class numbers from 12 to 30 would likely increase 
the noise level during these hours, having an unacceptable impact on the adjoining 
residential properties. On this basis, the assessment has concluded that s4.55(1A), 
being the avenue pursued by the applicant, is not the appropriate mechanism by which 
this modification could be approved. A Section 4.55(2) would be the more appropriate 
avenue for pursuing the proposed modifications. 
 
(b) it is satisfied that the development to which the consent as modified relates is 

substantially the same development as the development for which the consent was 
originally granted and before that consent as originally granted was modified (if at 
all) proposed development is substantially the same as the approved development. 

 
The approved development was described as “Fitout and use for fitness studio and 
business identification signage”. The proposed modification seeks to change 
operational conditions surrounding the approved use and the proposed development 
as modified would be substantially the same development as the approved 
development. 
 
(c) it has notified the application in accordance with— 

(i) the regulations, if the regulations so require, or 
(ii) a development control plan, if the consent authority is a council that has made 

a development control plan that requires the notification or advertising of 
applications for modification of a development consent, and 

 
The application for modification has been notified in accordance with Council’s 
Community Participation Plan. 
 
(d) it has considered any submissions made concerning the proposed modification 

within any period prescribed by the regulations or provided by the development 
control plan, as the case may be. Council has considered any submissions 
regarding the proposed modification. 

 
A total of 21 submissions were received, 11 in support of the proposal and 10 in 
objection, and the matters are discussed later in this report. 
 
(3)  In determining an application for modification of a consent under this section, the 

consent authority must take into consideration such of the matters referred to in 
section 4.15(1) as are of relevance to the development the subject of the 
application. The consent authority must also take into consideration the reasons 
given by the consent authority for the grant of the consent that is sought to be 
modified. 
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An assessment of the relevant matters for consideration are provided in the report 
below.  
 

The original approval granted under LDA2015/0084 was approved because the 
original development was considered suitable for the site and in the public 
interest. For the reasons demonstrated in this report, the original reasons for 
approval are no longer valid as a result of the proposed modification. 

 
5.2 State Environmental Planning Instruments 

State Environmental Planning Policy No. 55 – Remediation of Land 
 
Clause 7 of State Environmental Planning Policy No. 55 – Remediation of land (SEPP 
55) requires Council to consider whether the site is contaminated, and if so whether it 
is suitable for the proposed development purpose. 
 
The proposal seeks to continue the fitness studio use of the land, and the proposed 
modifications to be undertaken are related to class numbers and opening hours and 
would not result in any excavation works or soil disturbance.  
 
Further consideration of potential contamination is not warranted by this application. 
 

Sydney Regional Environmental Plan (Sydney Harbour Catchment) 2005 
 
This Plan applies to the whole of the Ryde Local Government Area. The aims of the 
Plan are to establish a balance between promoting a prosperous working harbour, 
maintaining a healthy and sustainable waterway environment and promoting 
recreational access to the foreshore and waterways by establishing planning principles 
and controls for the catchment as a whole. 
 
Given the nature of the project and the location of the site, there are no specific 
controls that directly apply to this proposal. 
 
5.3 Ryde Local Environmental Plan 2014 (RLEP 2014) 
 
The following clauses are of particular relevance to the proposal. 
 
Clause 2.3 - Zone Objectives and Land Use Table 

 
The subject site is zoned ‘B4 – Mixed Use’ under the provisions of the Ryde Local 
Environmental Plan 2014 (RLEP 2014). The existing use is defined as a ‘recreation 
facility (indoor)’, which is a permissible land use within the zone. 
 
Aims and objectives for B4 Mixed Use zone: 
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• To provide a mixture of compatible land uses. 
• To integrate suitable business, office, residential, retail and other development in 

accessible locations so as to maximise public transport patronage and encourage 
walking and cycling. 

• To ensure employment and educational activities within the Macquarie University 
campus are integrated with other businesses and activities. 

• To promote strong links between Macquarie University and research institutions 
and businesses within the Macquarie Park corridor. 

 
It is noted that the approved use under LDA2015/0084 was considered to meet the 
objectives of the B4 Mixed Use zone, however, as outlined earlier in this report, the 
current operation is not operating in accordance with the consent conditions, and the 
existing use does not satisfy the first objective. Insufficient information has been 
provided to indicate that the existing operations of the site are “compatible” with other 
land uses in the locality, and the further expansion of this use is not able to be justified. 
 
The proposed modification does not result in any physical works, and as such, no 
changes to the floor space or building height are proposed under this modification.  
 
 
5.4 Draft Environmental Planning Instruments 
 

Instrument  Proposal  Compliance  
Draft Remediation of Land State Environmental Planning Policy 
The Draft SEPP is a relevant matter for 
consideration as it is an Environmental Planning 
Instrument that has been placed on exhibition. 
The explanation of Intended Effects 
accompanying the draft SEPP advises: 

 
As part of the review of SEPP 55, preliminary 
stakeholder consultation was undertaken with 
Councils and industry. A key finding of this 
preliminary consultation was that although the 
provisions of SEPP 55 are generally effective, 
greater clarity is required on the circumstances 
when development consent is required for 
remediation work.  

The draft SEPP does not seek 
to change the requirement for 
consent authorities to consider 
land contamination in the 
assessment of DAs. As 
discussed within the SEPP 55 
assessment earlier in this 
report, the proposal seeks to 
continue the fitness studio use 
of the land, and the proposed 
modifications to be undertaken 
are related to class numbers 
and opening hours and would 
not result in any excavation 
works or soil disturbance.  
 
Further consideration of 
potential contamination is not 
warranted by this application. 

Yes 

Draft Environment SEPP 
The draft Environment SEPP was exhibited 
from 31 October 2017 to 31 January 2018. The 
consolidated SEPP proposes to simplify the 

The proposal is not inconsistent 
with the provisions of the draft 
SEPP. 

Yes 
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planning rules for a number of water 
catchments, waterways and urban bushland 
areas. Changes proposed include consolidating 
a number of SEPPs, which include: 

 
- Sydney Regional Environmental Plan 

(Sydney Harbour Catchment) 2005 

 

  
 
5.5 City of Ryde Development Control Plan 2014 (RDCP 2014)  
 
The proposal is subject to the provisions of the following parts of RDCP 2014: 
 

• Part 4.2: Shepherd’s Bay, Meadowbank;  
• Part 7.2: Waste Minimisation and Management; 
• Part 9.3: Parking Controls. 

 
There are no specific provisions within RDCP 2014 relating to noise from recreation 
facilities in this location. 
 
Part 4.2: Shepherd’s Bay, Meadowbank 
 
The site is within the area identified under Part 4.2 – Shepherd’s Bay, Meadowbank 
of the RDCP 2014. There are no specific controls that relate to the proposed 
modification.  
 
Part 7.2: Waste Minimisation and Management  
 
The proposal does not result any change from the approved Waste Management 
Plan under LDA2015/0084. The proposed modification is acceptable when assessed 
against Part 7.2 of the RDCP 2014.  
 
Part 9.3: Parking Controls 
 
Part 9.3 (Parking Controls) of RDCP 2014 would require 1 to 1.5 spaces per 20m2 and 
based on the GFA of 250m2 this would warrant a minimum parking requirement of 13 
spaces (12.5). The premises is provided with no formal parking, but a letter is provided 
with the Plan of Management, indicating that parking spaces within the premises 
adjoining to the north-west (up to approximately 7 parking spaces), may be used 
between 6:30pm and 7:45am Monday to Saturday. 
 
Although RDCP 2014 provides that parking is calculated on the basis of floor area, the 
development seeks to increase the maximum class size from 12 people to 30 people, 
and this has the potential to create an additional parking impact. 
 
It is noted that the original assessment report identified the shortfall in parking as an 
issue, with the high density residential development in proximity of the site under  
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construction (now constructed) likely to impact the on-street parking availability. To 
mitigate this impact, Condition 37 was imposed to limit the class size to 12 people.  
 
Given the parking is already non-compliant with the prescribed requirements, a 
further substantial increase in the capacity of the gym is not warranted, and 
insufficient parking is therefore included within the reasons for refusal. Refer to the 
Development Engineer’s referral for further commentary on this matter. 
 
 
5.6 Planning agreements or draft planning agreements 
 
The application is not the subject of any planning agreements or draft planning 
agreements. 
 

5.7  Section 7.11 Development Contributions Plan 2020 
 
The Section 7.11 Development Contributions Plan 2020 commenced on 1 July 2020 
and is applicable to the proposal. Change in land uses are excluded by Part 2.6 of the 
plan and no contributions were payable under the original DA consent (considered 
under the earlier contributions plan). On this basis no contributions would be payable 
for this modification. 
 

5.8  Any matters prescribed by the regulations 
 
The Regulation guides the processes, plans, public consultation, impact assessment 
and decisions made by local councils, the Department of Planning, Industry and 
Environment and others. As the proposal is recommended for refusal, there are no 
further matters for consideration.  
 
 
6. The likely impacts of the development 
 
The proposal to increase class numbers and opening hours for the gym will have an 
adverse social impact to the locality.  
 
Acoustic Impact 
 
Council has been informed of local residents’ concern of the current operation of the 
gym as consistent noise generated complaints have been received dating back to May 
2019, one month after the current operation began. 
 
In addition to the noise complaints, multiple Prevention Notices and infringements have 
been issued to the applicant in order to have noise limiting measures implemented to 
control noise impacts associated with the existing operation. Despite the applicant 
being aware of these issues for well over a year, noise controlling measures have not  
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been carried out on site and the operation continues to emit offensive noise, in 
contravention of Condition 42 of the development consent. There is no evidence to 
suggest that expanding the use will not create further adverse impacts on the locality. 
 
An independent Acoustic Report was prepared by GHD on 1 June 2021 and the 
recommendations of that report have informed the most recent Prevention Notice. To 
date, the applicant has failed to comply with the requirements of the Prevention Notice, 
and in this context, the application is unable to be supported. The applicant would need 
to demonstrate that the full compliance with the prevention notice before Council could 
consider supporting an application for the intensification of the use.  
 
Parking Impact 
 
In addition to the noise impacts associated with the proposal, the modification will 
create additional strain on the already limited parking available for the public in the 
nearby locality.  
 
Given the above, the application is recommended for refusal. 
 
7. Suitability of the site for the development 
 
The Applicant has failed to demonstrate that the site, as currently developed, is suitable 
for the proposed increase in patrons. The directions within the prevention notice would 
need to be carried out and verified before any intensification of the use is considered.  
 
Additionally, the Applicant has failed to demonstrate that the site could accommodate 
additional users with the current parking capacity of the site and surrounding area. 
 
8. The Public Interest 
 
Based on the assessment contained in this report, approval of the development is not 
in the public interest, and as such shall form a reason for refusal. 
 
9. Submissions 
 
In accordance with the Ryde Community Participation Plan, the owners of surrounding 
properties were given notice of the application on 18 January 2021, with the notification 
period for submissions closing on 8 February 2021. In response, 21 submissions were 
received.  Ten (10) submissions objected to the proposed development, and eleven 
(11) submissions supported the proposed development. 

 
The matters raised in this submission are addressed below followed by a comment 
from the assessing officer: 
 
A. Acoustic impacts, specifically: 

• Early morning starts 
• Loud music and music of a low frequency sound 
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• Noise from cars 
• Patrons talking/making noise before, during and when leaving sessions 
• Dropping of weights and general noise throughout sessions. 

 
Comment: The concern of the community regarding the existing and proposed 
acoustic impacts of the gym has been acknowledged by Council. As stated in the 
EHO referral, concern of the noise levels and its negative impacts has dated back 
since the current operation began. Council shares the concerns relating to the 
current acoustic impacts, as well as potential further acoustic impacts associated 
with the proposed modifications, and in this regard, the application is 
recommended for refusal. 
 

B. Parking impacts, including: 
• Lack of on-site parking 
• Impacts neighbouring streets 
• Illegal parking 
• Traffic impacts also referred to, but without a reference to any specific 

impact. 
 
Comment: Existing on-street parking is limited, and it is agreed that the proposal 
to expand the approved use will be to the further detriment of parking availability, 
and this contributes to the reasons for refusal.  
 
The proposal would not be expected to generate an unreasonable degree of 
additional traffic, and Council’s concern relates specifically to the unacceptable 
impact on the on-street parking capacity.  
 

C. Issues with Acoustic Report, particularly in relation to the apartment chosen 
for noise measurements. 

 
Comment: Submissions received have raised concerns regarding the acoustic 
reports’ validity and the accuracy of the data. Council has commissioned an 
independent acoustic report for its assessment, which noted issues in relation to 
the acoustic report, including the location of noise measurements. This 
independent report recommended that further acoustic mitigation measures were 
required beyond those outlined within the report prepared on behalf of the 
applicant, and these further treatments are listed within the Prevention Notice. 

 
D. Submissions supporting the proposal, with reasons relating to community 

and health and fitness benefits. Several submissions in support indicate that 
they are from nearby residents who are not disturbed by any noise from the 
premises. 

 
Comment: Despite the noted positive benefits, the acoustic and parking impacts 
must also be properly managed, and the application is therefore recommended for 
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refusal. The acoustic impacts have been measured to be ‘offensive noise’ on more 
than one occasion. 
 
 
10. Referrals 
 
Environmental Health Officer 
 
The application was referred to Council’s Environmental Health Officer (EHO) to 
consider the acoustic impacts of the proposal. EHO has made the following comments: 
 
“Vale Tudo is a functional fitness gym located 25-29 Nancarrow Avenue Ryde, that 
has been operating since April 2019.   
 
Review of Independent Acoustic Report prepared by GHD dated 1 June 2021 
 
GHD was commissioned by City of Ryde to complete an independent acoustic 
assessment of the current operation of Vale Tudo Gym. 
 
The key findings for noise mitigation in the report include: 
 

• Upgrading the roof and ceiling construction as a significant and permanent 
mitigation strategy  

or  
• Implement source control strategies such as installing a noise limiter and 

keeping doors closed. 
 
GHD discussed the feasibility of upgrading the roof and installing mechanical 
ventilation with the gym proprietors. The gym owners indicated that construction was 
not feasible, and the preferred option was to install the noise limiter.  
 
A significant recommendation from the report is that class numbers before 7am 
should remain restricted to 12 maximum capacity. This is not consistent with the 
proposed modification, which seeks to increase the maximum class size from 12 to 
30 people.  
 
The second significant recommendation is the installation of a noise limiter that 
restricts the noise limit to 70dBA before 7am and restricts the noise limit to 80dBA 
after 7am. This recommendation requires installation and operation of the noise 
limiter to be validated by a suitably qualified acoustic engineer. 
 
Other recommended operational restrictions include: 
 

1. The roller door must not be opened at any time while the premises is in 
operation 
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2. An automatic door closer should be installed on the front door to ensure both 

doors remain closed during operation 
3. Class sizes prior to 7am should be restricted to the current capacity of 12. 
4. A noise management plan should be prepared and submitted for review. 

 
Ongoing and verified noise concerns 
 
During the last 6 months City of Ryde has received ongoing noise concerns from 
several residents living adjacent to the gym.  
 
Concerns were also received around the timing of the acoustic assessment, and the 
residents were concerned that the gym were aware that noise monitoring was 
occurring and that they were modifying their operation in order to impact on the 
outcome of the assessment. The concerns noted that the noise level from the gym 
were at a higher level before and after the testing.  
 
In response to the ongoing concerns City of Ryde undertook a number of inspections 
after 5:00pm which determined that the premises was operating with the roller door, 
front door and internal air lock door open for extended periods of time.  
 
The below photograph was captured at approximately 5:00pm on Friday 21 May 
2021. The gym has been warned on numerous occasions that they must follow the 
recommendations stipulated in their own acoustic reports to keep the roller door 
closed as all times.  
 
This demonstrates that the proprietors are unable to currently adhere to 
recommendations provided to them by their own consultant, and further action is 
required by Council to enforce the recommendations from the report completed by 
GHD. 
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A total of 10 submissions were received from members of the public objecting to the 
development on the grounds of noise. Most of the submissions made is support of 
the development appear to be by patrons of the gym.  
 
Recommendation: 
 
As the Environmental Health team are currently investigating noise concerns separate 
to this Modification, a Prevention Notice will be issued requiring the recommendations 
of the report completed by GHD be implemented. As these recommendations relate to 
the current operations, the only term of the notice that will impact on this Modification 
is the requirement for a maximum of 12 patrons before 7am. 
 
Therefore, City of Ryde cannot support the application in its current form until the 
terms of the Prevention Notice have been satisfied which includes submitting a 
validation report that the noise limiter has been installed and is working correctly. A 
copy of the Prevention Notice is attached to this memo. 
The premises will be monitored over the next month to determine compliance with 
the requirements of the notice, including a determination for offensive noise and 
compliance with door closing and patron numbers”. 
 
Council has received no indication that the Prevention Notice had been complied with. 
However, it is acknowledged that the COVID-19 restrictions may have impacted on the 
capacity of the operator to respond appropriately. 
 
It is noted that the prevention notice relates to the existing operation of the gym and is 
not subject to the proposed modification. Irrespective of the recent COVID-19 
restrictions, the appropriate action to mitigate the acoustic impact of the existing gym 
is for the directions issues in the prevention notice to be complied with in full before the 
intensification of the gym (i.e. increase in class numbers and hours of operation ) can 
be considered. The directions in the prevention notice include the requirement for a 
validation report to be submitted to Council, outlining that all the measures have been 
implemented.  
 
As such, refusal of this modification is recommended.  
 
Development Engineer 
 
The application was referred to Council’s Senior Development Engineer to consider 
parking and traffic impacts associated with the proposed expansion of the use. The 
engineer noted the applicant’s position on the parking shortfall, summarised in the 
referral as: 
 

“The SEE has presented: 
• The hours of operation are essentially extended a further 4 hours in the 

middle of the day. During this period, a majority of classes are anticipated 
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to be comprised of surrounding residents and possibly workers in the 
remaining industrial units. 

• There is a considerable parking deficit associated with the operation of 
surrounding businesses which are all vehicle repair workshops. The 
applicant notes that the equivalent parking rate for this use is 6 vehicle 
spaces per workshop bay. As such, the report implies either the potential 
(previous?) use of the site would pose a parking demand considerably 
greater than the proposed parking rate. Noting that the development 
could potentially accommodate 3 workshop bays this would warrant 18 
parking spaces, considerably higher than the proposed configuration by 
5 parking spaces”. 

 
The referral comments indicate that there may be some merits associated with a 
parking non-compliance with a gym in this location, partly in line with the above 
rationale, and also noting that daytime hours are most likely to be attended by 
surrounding residents or local workers. Despite this, the referral concludes that: 
 

“When held in regard to Council’s DCP parking controls, the proposed 
modification does not warrant further parking due to the DCP rate being based 
on floor area. When considered on first principles however the development will 
generate a greater parking demand due to the increased class size.  
 
As noted in the comments above, there is scope the development may have 
limited impact to onstreet parking however this has not been demonstrated in 
the application”. 

 
On this basis, the substantial increase capacity in the absence of any dedicated car 
parking, or suitable justification, forms part of the recommended reasons for refusal. 
 
 
11. Conclusion 
 
After consideration of the development against the provisions of Section 4.15 of the 
Environmental Planning and Assessment Act 1979 and the relevant statutory and 
policy provisions, it is recommended that the application be refused for the following 
reasons: 
 
• The proposal fails to meet the objectives of the B4 Mixed Use Zone. 
• The proposal fails to comply with the Clause 4.55(1A) of the Environmental Planning 

and Assessment Act, as the proposed development is not of minimal environmental 
impact.  

• The operators have not demonstrated that existing operation can be carried out 
without impacts to neighbouring residents, and the intensification of this use is 
therefore currently not appropriate. 

• The proposal will exacerbate impacts on the availability of off-street parking. 
• The proposal is not suitable for the site and is not in the public interest.  
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• A number of well-founded objections have been received following notification of the 
application. 

 
 
12. Recommendation 
It is recommended that: 
 
A. Pursuant to Section 4.16(1)(b) of the Environmental Planning and Assessment 

Act 1979, that the Ryde Local Planning Panel refuse MOD2021/0001 to modify 
class numbers and opening hours for an existing gym/fitness centre, for the 
following reasons: 

 
1. Pursuant to Section 4.15(1)(a)(i) of the Environmental Planning and 

Assessment Act 1979, the development is inconsistent with the provisions of 
Ryde Local Environmental Plan 2014 in that:  
• The proposal is contrary to the objectives of the B4 Mixed Use Zone as 

Council is not satisfied that the development as proposed would be 
compatible with other land uses in the locality. 

 
2. The development is inconsistent with of provisions of the Ryde Development 

Control Plan 2014, specifically: 
• Part 9.3 Parking Controls, as the proposal does not provide sufficient 

parking for the proposed increased capacity of the development. 
 

3. Pursuant to Section 4.15(1)(b) of the Environmental Planning and 
Assessment Act 1979, insufficient information has been provided to 
determine whether the acoustic impacts of the expanded use are 
satisfactory. 

 
4. Pursuant to Section 4.15(1)(c) of the Environmental Planning and 

Assessment Act 1979, the site is unsuitable for the proposed increase in the 
intensity of the approved use. 

 
5. Having regard to the reasons noted above, pursuant to the provisions of 

Section 4.15(1)(d) and Section 4.15(1)(e) of the Environmental Planning and 
Assessment Act 1979, approval of the development application is not in the 
public interest.  

 
6. Pursuant to Section 4.55(1A) of the Environmental Planning and 

Assessment Act 1979, the proposal is not of minimal environmental impact.  
 

 
B. That the persons who made submissions be advised of this decision. 
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ATTACHMENTS 
1  Applicant acoustic report  
2  GHD Acoustic Report  
3  Conditions of Consent LDA2015/0084  
4  Plan approved by LDA2015/0084  
5  Plan of Management  

  
 
Report Prepared By: 
 
Brendon Clendenning 
Consultant Planner 
 
Sandra Mccarry 
Acting Senior Coordinator - Major Development  
 
 
Report Approved By: 
 
Madeline Thomas 
Senior Coordinator - Development Assessment 
 
Sandra Bailey 
Manager - Development Assessment 
 
Liz Coad 
Director - City Planning and Environment  
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